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Summary 

Under which conditions is external differentiated integration effective, and what lessons can 

be drawn from the experience of the EEA for the implementation of differentiated integration 

within and outside the EU? By addressing these two questions, this thesis goes beyond the 

typical explanations of differentiated integration in various ways. First, it compares internal 

and external differentiated integration, allocating a place to the EEA EFTA states in the Euro-

pean system of differentiated integration. Secondly, it shifts the focus from the explanations 

of the EEA EFTA states’ rejection of full membership towards the analysis of the functioning 

and effectiveness of their legal relationship with the EU. Thirdly, it puts forward a comprehen-

sive analysis of the EEA EFTA states’ legal relationship rather than a comparison of specific 

cases. 

The EEA Agreement is the most far-reaching agreement that the EU has ever concluded with 

a non-member state. It shall establish a homogenous and dynamic economic area between 

the EU states and the EEA EFTA states Iceland, Liechtenstein and Norway. A unique feature of 

the EEA is that the common rules are continuously updated by incorporating new EEA relevant 

EU legislation into the EEA Agreement. To this end, the contracting parties have established a 

two-pillar structure with EEA EFTA institutions matching those on the EU side. To assess the 

effectiveness of external differentiated integration in the EEA, this thesis analyses the extent 

and means by which the EEA EFTA states and their institutions identify the EEA relevant EU 

secondary law and incorporate this legislation into the EEA Agreement. The aim of a homog-

enous and dynamic economic area is only realised if the selection of EEA relevant EU law is 

consistent, its incorporation into the EEA Agreement timely and complete and its implemen-

tation and application by the EEA EFTA states correct.  

The empirical findings show various malfunctions of the EEA that accumulate to serious viola-

tions of its effectiveness. For instance, over the entire period of analysis, the median time 

between the date of adoption of an EU act in the EU and the date of its incorporation into the 

EEA Agreement is twice as long as it was foreseen in the EEA Agreement. While in theory the 

incorporation should not last longer than 180 days, for some EU acts it took several years until 

the contracting parties could agree on formal incorporation into the EEA Agreement. As a re-

sult the EEA EFTA states are temporarily exempted from the validity of an EEA relevant EU act 

during the process of incorporation of the EU act into the EEA Agreement. In this vein, the 

EEA’s highly complex institutional architecture and its lengthy decision-making procedure trig-

ger some kind of differentiation between the EU and the EEA EFTA states within the jointly 

agreed institutional framework and functional scope of the EEA Agreement. 

The empirical findings of this thesis also show that the integration of the EEA EFTA states pro-

vided by the EEA Agreement is more differentiated than expected. In the last 25 years several 

opt-outs applied to Liechtenstein and Iceland and exempted those states from the implemen-

tation of (at least from a quantitative perspective) substantial parts of the EEA Agreement. By 

contrast, most of Norway’s opt-outs rescinded shortly after the EEA Agreement came into 

force and the initial transitional arrangements expired. 
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In a nutshell this thesis tells a story of institutional complexity which taints the effectiveness 

of the EEA and explains its variation across different EU acts and throughout the EEA’s policy 

cycle. However, it also states numerous lessons that can be drawn from the EEA. First and 

foremost, it gives evidence that external differentiation is inherently dynamic. Extent and ef-

fectiveness of the EEA EFTA states’ integration with the EU are continuously being redefined 

due to the incorporation or non-incorporation of new EU legislation into the EEA Agreement. 

Secondly, the empirical findings of this thesis show that the EEA EFTA states may be an integral 

part of the EU’s system of differentiation but their extent of integration is still much lower 

compared to full EU membership. Thirdly, the overall patterns of external and internal differ-

entiation may be similar. To consider the full variety of external differentiation, however, dis-

tinct types and logic of external differentiation are necessary, in particular regarding the so-

called informal differentiation that results from the often low speed of incorporation of EU 

legislation into the EEA Agreement. Fourthly, differentiation between the EU and the EEA EFTA 

states within the jointly agreed institutional framework and functional scope of the EEA Agree-

ment is not necessarily the result of a material heterogeneity of preferences and capabilities 

but the institutional complexity of the EEA. This institutional complexity, however, is likely the 

result of the EEA EFTA states’ political and ideological constraints on pooling sovereignty that 

have shaped the EEA’s specific level of centralisation and its regulatory boundary. In this vein, 

the EEA EFTA states’ initial demand for differentiation continues to have an effect on the ex-

tent and the effectiveness of their integration. Fifthly, the EU’s wish to protect the autonomy 

of its decision-making impedes the EEA EFTA states’ inclusion into EU policy-making making it 

more difficult to ensure a consistent selection as well as fast and complete incorporation of 

EU legislation into the EEA Agreement. Finally, effectiveness of the EEA and differentiation 

within the EEA are intertwined: The EEA is the most effective the less differentiated it is. 

The empirical findings of this thesis do not reject the mostly positive assessment of the EEA 

by its stakeholders. However, they show that an effective and inclusive model of external dif-

ferentiated integration enabling non-EU countries to fully cope with the legislative dynamics 

of the EU is still to be found. 
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Zusammenfassung 

Seit nunmehr fast 25 Jahren sind die EWR/EFTA-Staaten Island, Liechtenstein und Norwegen 

durch das EWR-Abkommen mit der EU verbunden. Hinzu kommen viele weitere bi- und mul-

tilaterale Abkommen, welche die EWR/EFTA-Staaten mit der EU teilen. Im Zuge dieser Abkom-

men erstreckt sich der Geltungsbereich des EU-Rechts über die Mitgliedstaaten der EU hinaus. 

Diese selektive, auf einzelne Politikfelder beschränkte Teilnahme am europäischen Integrati-

onsprozess wird als externe Differenzierung bezeichnet.  

Doch wie stark sind die EWR/EFTA-Staaten tatsächlich in die Rechtsordnung der EU integriert? 

Unter welchen Bedingungen ist der EWR effizient? Und welche Lehren lassen sich aus den 

Erfahrungen des EWR für die Umsetzung differenzierter Integration innerhalb und ausserhalb 

der EU ziehen? Mit der Beantwortung dieser beiden Fragen geht diese Dissertation über die 

typischen Erklärungen der differenzierten Integration hinaus. Erstens vergleicht sie Differen-

zierung zwischen den EU-Mitgliedstaaten (interne Differenzierung) mit der differenzierten In-

tegration von Nicht-EU-Mitgliedstaaten (externe Differenzierung). Grundlage dieses Ver-

gleichs ist die Annahme, dass die EU ein System differenzierter Integration bildet, wobei der 

Integrationsgrad nach Politikfelder und Staaten variiert. Die EWR/EFTA-Staaten sind ein inkre-

menteller Teil dieses Systems der differenzierten Integration, wenngleich die vorliegende Ar-

beit zeigt, dass sich ihr tatsächlicher Integrationsgrad kaum bestimmen lässt. Zweitens ver-

schiebt die vorliegende Dissertation den Fokus des Forschungsinteresses von den Erklärungen 

für die EU-Skepsis der EWR/EFTA-Staaten hin zur Analyse der Funktionsweise und Wirksam-

keit der aktuellen Beziehungen zwischen den EWR/EFTA-Staaten und der EU. Folglich steht 

nicht die Frage im Zentrum, warum die EWR/EFTA-Staaten bisher nicht der EU beigetreten 

sind, sondern wie sich deren Integration gestützt auf das EWR-Abkommen sowie weiterer Ab-

kommen entwickelt hat. Schliesslich unterscheidet sich diese Dissertation von anderen For-

schungsarbeiten zu den EWR/EFTA-Staaten durch die Menge der analysierten Daten, welche 

den ganzen Zeitraum seit des in Krafttretens des EWR-Abkommens abdecken. 

Das EWR-Abkommen stellt das weitreichendste Abkommen dar, welches die EU jemals mit 

einem Nicht-EU-Mitgliedstaat geschlossen hat. Ziel des EWR ist die Schaffung eines homoge-

nen und dynamischen Wirtschaftsraums. Aufgrund der dynamischen Konzeptualisierung des 

EWR wird laufend neues EWR-relevantes EU-Recht in das EWR-Abkommen übernommen. Zu 

diesem Zweck haben die Vertragsparteien eine Zwei-Pfeiler-Struktur mit EWR/EFTA-Instituti-

onen eingerichtet, welche den Institutionen des EU-Pfeilers entsprechen. Um die Bedingun-

gen einer wirksamen externen differenzierten Integration zu beurteilen, analysiert diese Ar-

beit, wie die EWR/EFTA-Staaten und ihre Institutionen das für die Zusammenarbeit im Rah-

men des EWR-Abkommens relevante EU-Sekundärrecht identifizieren und in das EWR-Ab-

kommen übernehmen. Um die Zielsetzung eines «level playing field» im Sinne eines homoge-

nen und dynamischen Wirtschaftsraums zu erreichen, sind die Vertragsparteien dabei ver-

pflichtet eine konsistente Selektion der EWR-relevanten EU-Rechtsakte sowie deren rechtzei-

tige und vollständige Übernahme in das EWR-Abkommen und schliesslich deren korrekte An-

wendung sicherzustellen. 
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Die empirische Analyse zeigt zahlreiche Funktionsdefizite des EWR auf. So ist beispielsweise 

die durchschnittliche Zeitspanne zwischen der Verabschiedung eines EU-Rechtsaktes durch 

die EU und dessen Übernahme in das EWR-Abkommen doppelt so lang wie im EWR-Abkom-

men vorgesehen. Bei einigen EU-Rechtsakten dauert es sogar mehrere Jahre, bis sich die Ver-

tragsparteien auf die förmliche Einbeziehung in das EWR-Abkommen einigen können. 

Die empirischen Ergebnisse dieser Arbeit zeigen auch, dass die Integration der EWR/EFTA-

Staaten differenzierter ist als erwartet. In den vergangenen 25 Jahren haben Liechtenstein 

und Island verschiedene Ausnahmen erhalten, welche diese Staaten von der Umsetzung (zu-

mindest aus quantitativer Perspektive) erheblicher Teile des EWR-Abkommens befreit hat. 

Dies gilt insbesondere für Liechtenstein, welches von der Umsetzung von über 40 Prozent des 

EWR-Sekundärrechts ausgenommen ist. Im Gegensatz dazu wurden die meisten Ausnahmen 

von Norwegen kurz nach dem Inkrafttreten des EWR-Abkommens bereits wieder aufgehoben. 

Schliesslich zeigen die empirischen Analysen, dass die Bedingungen effizienter Integration im 

EWR nicht auf einen einzigen Faktor reduziert werden können, sondern als Zusammenspiel 

verschiedener Parameter gesehen werden müssen, die in länderspezifische, politikbezogene 

und strukturelle Faktoren zusammengefasst werden können. 
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1 Introduction  

Differentiated integration (or differentiation) has been a subject of political and academic de-

bate for a long time, and it ‘has also become an important and – most probably – permanent 

feature of European integration’ (Holzinger and Schimmelfennig 2012: 293). Recent research 

goes even further by defining the European Union (EU) as a ‘system of differentiated integra-

tion’ constituted by an ‘organizational and member state core but with a level of centralisation 

and territorial extension that vary by function’ (Leuffen et al. 2013: 10). Others have charac-

terized the entire process of European integration as a potential ‘condominio’, ‘based on var-

iation in both territorial and functional constituencies’ (Schmitter 1969: 136) or as an ‘onion’, 

by visualizing a Europe that is not only segmented by ‘policy areas and levels of government 

(…) but also by subgroups of European states’ (De Neve 2007: 504). Nonetheless, there is only 

little systematic knowledge about differentiated integration (Holzinger and Schimmelfennig 

2012), yet an ‘excess of terminology’ (Stubb 1996: 283). 

In the course of its history, the EU has expanded its membership from six to 28 countries. At 

the same time, the EU member states have transferred ‘ever more authority over a greater 

range of policy areas to the EU level’ (Kelemen et al. 2014: 643). This deepening and widening 

of the EU ‘has been accompanied by a process of differentiation’ (Schimmelfennig 2016a: 

789), in which the Agreement on the European Economic Area (EEA) plays an important role.  

On 2 May 1992, after long negotiations, representatives of the EU and its 12 member states 

as well as of the seven countries of the European Free Trade Association (EFTA) signed the 

EEA Agreement. It was the result of a long process triggered by the wish to create a dynamic 

economic space that includes both EU and EFTA countries (Rye 2015: 4-5). However, it was 

also the result of increasing market integration in the EU as the completion of the EU’s internal 

market ‘raised concerns of marginalization and of being left behind’ in the EFTA states (Leuffen 

et al. 2013: 118). 

By removing all barriers to the free movement of goods, services, capital and persons, the 

EEA’s functional scope is similar to the EU’s internal market. In addition, the EEA includes hor-

izontal and flanking policies, for instance environmental protection, where cooperation is nec-

essary in order to ensure a level playing field across the EEA. Put simply, the EEA Agreement 

extends the EU’s internal market to the EFTA countries, with the exception of the Common 

Agricultural Policy (CAP), Common Fisheries Policies (CFP), the customs union and common 

trade policy, the Common Foreign and Security Policy (CFSP), Justice and Home Affairs (JHA) 

as well as the Monetary Union (EMU).  

The EEA Agreement is based on the primary legislation of the EU at the time of the EEA Agree-

ment’s entry into force, and on secondary legislation (EEA-relevant regulations, directives, de-

cisions and certain non-binding instruments (EFTA Secretariat 2017a)). Due to the dynamic 

conceptualisation of the EEA, the common rules are continuously updated by adding new EEA-

relevant EU legislation. To this end, the contracting parties have established a two-pillar struc-

ture with EEA EFTA institutions matching those on the EU side. The two pillars are linked by 

joint bodies that are in charge of all ‘substantive decisions relating to the EEA Agreement and 

its operation’ (EFTA Secretariat 2017b). These institutional arrangements shall ensure that 
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within the functional scope of the EEA the same legal obligations apply to EEA EFTA and EU 

states. 

After Switzerland opted out, as a result of a popular vote on its EEA accession, and Austria, 

Finland, and Sweden joined the EU, Norway, Iceland, and Liechtenstein were the only EFTA 

countries that were contracting parties of the EEA. This thesis deals with the differentiated 

integration of these so-called EEA EFTA states. Taking into account their small size, it is no 

surprise that the academic and political interest in the EEA has been limited over the last 25 

years. On the other hand, the EEA Agreement is the most far-reaching agreement that the EU 

has ever concluded with a non-member state thus far. The EEA has therefore been linked to 

various states such as the Ukraine (Shumylo 2006) and other members of the European Neigh-

bourhood Policy (ENP) (Sopinska 2011), the United Kingdom (Adam Smith Institute 2016), Swit-

zerland (Gentinetta and Kohler 2010) and the European microstates San Marino, Andorra and 

Monaco (European Commission 2013). In 2016 the political and academic interest in the EEA 

increased even more because of the decision of the United Kingdom to leave the EU.  

In addition to the EEA Agreement, the EEA EFTA states have concluded various bi- and multi-

lateral agreements with the EU. Being the most integrated non-member states, the EEA EFTA 

states are undoubtedly a highly interesting subject for the analysis of differentiated integra-

tion and can be linked to several concepts of differentiated integration such as ‘Core Europe’, 

‘Europe of Concentric Circles’ or ‘Europe of Variable Geometry’ (for an overview: Holzinger 

and Schimmelfennig 2012: 298). Hence, various lessons might be drawn from the EEA EFTA 

states’ experience with differentiated integration. 

In this introductory chapter I first present the research question of this thesis. Second, I briefly 

describe the concept of homogeneity and its meaning for the functioning of the EEA. I also 

outline different types of differentiated integration in order to portray the extent to which the 

EEA EFTA states are integrated. Third, I present the data and methods used in this thesis. 

Fourth, I briefly describe the main results of the thesis before introducing its structure. 

1.1 Research question  

Thus far, research about the EEA EFTA states’ relations with the EU has been limited to specific 

aspects such as the EEA’s democratic deficit (Eriksen and Fossum 2015) or the Europeanization 

of the EEA EFTA states’ domestic actors and procedures (Frommelt and Gstöhl 2011; Tho-

rhallsson 2004; Norway 2012). By contrast, theory-based accounts have mainly dealt with the 

EEA EFTA states’ reluctance towards EU membership (Gstöhl 2002a, 2002b) and have com-

pared the EEA with other models of differentiated integration such as the European Neigh-

bourhood Policy (ENP) or the sectoral agreement between Switzerland and the EU (Lavenex 

2011; Gstöhl 2015). However, most comparative studies have focused on some specific insti-

tutional aspects of the EEA (Lavenex 2015) or have picked out individual policy fields (Leiren 

2015).  

To explain the stubbornness of the EEA EFTA states, Gstöhl (2002a) distinguishes between 

‘economic incentives to integrate’ and ‘political constraints on integration’. The EEA EFTA 

states’ legal relationship with the EU mainly reflects their economic preferences and needs 
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while omitting supranationalism or other forms of advanced political integration. Likewise, 

Schimmelfennig (2013: 13) classifies the EEA EFTA states as an ‘inner periphery’ of ‘quasi 

members’ that is shaped by a ‘combination of high economic interdependence with the EU 

and strong popular opposition to full membership’. Indeed, Gstöhl (1996) argues that the EEA 

EFTA states may be simply wealthy enough to oppose EU membership. To sum up, Schim-

melfennig et al. (2015: 2) argue that external differentiation results if non-members that are 

unable to join the EU ‘because EU membership is highly politicized[,] opt in selectively in highly 

interdependent but weakly politicized policy areas’. This thesis, however, forgoes testing the 

causes of the EEA EFTA states’ reluctance towards EU membership. Instead, it focuses on the 

daily management of the EEA EFTA states’ relations with the EU by asking under which condi-

tions external differentiated integration is effective. 

In 1992, when the EFTA and EU states at that time signed the EEA Agreement, many politicians 

and experts saw the EEA only as a training camp on the way to full EU integration. Indeed, 

Austria, Sweden and Finland joined the EU shortly after the EEA Agreement came into force. 

However, nearly 25 years after the signing of the EEA Agreement, there is no doubt that the 

EEA, and with that external differentiation, cannot be interpreted as a temporary or accidental 

incident in the history of European integration. Instead, it is an important and, most likely, 

enduring feature of European integration.  

Therefore, external differentiation is also likely to become an essential element of the debate 

about the EU’s future. Taking into account the increasing Euroscepticism in many EU states 

(Hobolt 2012) and the increasing threat of disintegration (Vollaard 2014; Tekin 2016), external 

differentiation may serve as a strategy to come to terms with the various conflicts resulting 

from the need for progressive integration in many EU policies and the growing reluctance to-

wards a more centralised EU. Against this background, it is important to analyse the actual 

patterns of external differentiation and its effects on European integration and democracy. In 

this regard, the EEA as the most far-reaching model of external differentiation is an ideal case. 

The EEA EFTA states are particularly puzzling cases as they are willing to comply with a sub-

stantial part of the EU acquis without even having a say in EU decision-making. The EEA EFTA 

states are small states and highly interdependent with the EU. Lacking the political and eco-

nomic power, the EEA EFTA states are more sensitive to reputation and material costs im-

posed by the EU and depend on the goodwill of and co-operation with the EU. I would there-

fore argue that the EEA EFTA states are likely to comply with the obligations set out by the 

EEA Agreement. Moreover, the EEA EFTA states have high administrative capabilities as well 

as only very few institutional and partisan veto players in European politics (at least concern-

ing EEA matters). Subsequently, they are capable of complying with the goals of the EEA. Fi-

nally, in all EEA EFTA states the principle of rule of law is well-established and the support for 

the EEA is high. Again, this increases the government’s autonomy to comply with the obliga-

tions of the EEA.  

To sum up, from an analytical perspective, the EEA EFTA states constitute a ‘world of law ob-

servance’ (Falkner et al. 2007) as they provide favourable preconditions for an effective and 

well-functioning regime of integration. Non-compliance with the goals of the EEA is thus more 
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likely to be triggered by policy-related factors than by country-specific factors. From an ana-

lytical perspective, this means that the effectiveness of the EEA has to be measured by a pro-

cess-based approach focusing on the incorporation of the individual EEA relevant EU legal act 

into the EEA Agreement.  

1.2 Effective external differentiated integration 

In this thesis effectiveness is understood as homogeneity, which is the main goal laid down by 

the EEA Agreement, and therefore an essential part of a well-functioning relationship between 

the EU and the EEA EFTA states. A low degree of homogeneity would mean that there is no 

longer a level playing field between economic operators from the EU and the EEA EFTA states 

as they have to comply with different legal obligations. This would weaken the legal security 

of the EEA and discriminate economic operators either on the EU or the EFTA side of the EEA. 

In the end, a low degree of homogeneity would force the EU to restrict the EEA EFTA states’ 

access to the EU’s internal market.  

To assess the homogeneity of the EEA we must divide its policy cycle into three different 

stages: rule selection, rule adoption, and rule application (see also Lavenex and Schimmelfen-

nig 2009: 800). Primarily due to feasibility, this thesis focuses on rule selection and rule adop-

tion. At the level of rule selection, I analyse which EU acts have been identified as EEA relevant 

by the contracting parties of the EEA. In this vein, I define the regulatory boundary of the EEA 

and measure its consistency. However, selecting an EU act as EEA relevant does not neces-

sarily mean that this EU act is also incorporated into the EEA Agreement. Instead, after bring-

ing EU acts into the EEA decision-making process, the contracting parties can still reject or 

delay its incorporation into the EEA Agreement. The contracting parties may also agree on 

certain adaptations to an EU act which are usually included in an EEA Joint Committee Decision 

(JCD). Hence, at the level of rule adoption I assess whether and to what extent EU rules are 

incorporated into the EEA Agreement. In addition, I measure the speed of incorporation in 

terms of the time between the date of an EU act and the date of its incorporation into the EEA 

Agreement as well as the time between the dates of compliance in the EU and the EEA.  

To sum up, homogeneity is fully realized by consistent selection, timely and complete incor-

poration and correct application of EEA relevant EU legislation by the EEA EFTA states. Put 

differently, in the EEA context, effective external differentiated integration means that within 

the EEA’s functional scope, EEA EFTA and EU states have to comply with the same legal obli-

gations. What seems to be an obvious precondition for the functioning of external differenti-

ated integration is in fact no matter of course. In this thesis, I therefore analyse the effects of 

a wide array of variables on the degree of homogeneity in the EEA.  

As stated above, the EEA is based on a two-pillar structure which entails different principles, 

actors and processes across the two pillars. Hence, there is no automatism that ensures a 

homogenous selection, adoption and application of EEA relevant EU legislation. Instead, ho-

mogeneity is something that has to be achieved individually for every single EU provision 

within the EEA’s functional scope. To assess the conditions of effective external differentiated 
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integration, I therefore investigate institutional factors, such as the EEA’s political environ-

ment and its institutional set-up. In addition, I analyse country-related explanatory factors, 

such as the administrative capacity of the EEA EFTA states and their economic interdepend-

ence with the EU and finally, policy-related explanatory factors, such as the salience attached 

to a specific EU act as well as the institutional compatibility of an EU act with the EEA’s two-

pillar structure. 

The concluding chapter of the thesis shifts the focus from homogeneity in the EEA towards a 

more specific interpretation of the EEA EFTA states’ model of differentiated integration. To 

this end, I first analyse to what extent the EEA EFTA states are integrated in the EU. In addition 

to the EEA Agreement, the EEA EFTA states have concluded various bi- or multilateral agree-

ments with the EU. In this vein, they have substantially extended their legal and political rela-

tions with the EU, making it even harder to clearly define their actual extent of integration. To 

get a full picture of the EEA EFTA states’ integration, I therefore also include the EEA EFTA 

states’ bi- and multilateral agreements with the EU as well as the related secondary legislation.  

Second, I analyse differentiated integration that results from EEA decision-making. This type 

of differentiation is similar to differentiated integration resulting from EU legislation, i. e. sec-

ondary-law differentiation (Duttle et al. 2016). Due to the EEA’s dynamic conceptualisation, 

new EU legislation is continuously added. When incorporating an EU act into the EEA Agree-

ment, the contracting parties may exempt a specific EEA EFTA state from such an EU act or 

introduce special rules for it. Likewise, the contracting parties can exempt all EEA EFTA states 

from an individual provision of an EU act. Along these lines, differentiated integration serves 

as an instrument to manage and accommodate heterogeneous preferences and capacities 

among the EU and the EEA EFTA states as well as to dismantle and adjust the institutional and 

functional requirements of an EU act with respect to the EEA’s institutional structure and func-

tional scope. 

To assess the EEA EFTA states’ integration at the level of secondary law, I divide the EU acquis 

into three parts. First, I look at the EU acquis that is not covered by bi- or multilateral agree-

ments of the EU and the respective EEA EFTA state. This part of the EU acquis shall be labelled 

as first-order differentiation. Second, I isolate the EU acquis that is covered by bi- or multilat-

eral agreements of the EU and the respective EEA EFTA state but to which specific opt-outs 

apply. There are different types of opt-outs for the EEA EFTA states. However, all of them have 

in common that they lead to a ‘territorially unequal formal validity of EU legal rules’ (Duttle et 

al. 2016: 5) and thus to ‘differentiated integration’. This part of the EU acquis shall be labelled 

as second-order differentiation. The remaining EU acquis is fully valid for the respective EEA 

EFTA states and thus amounts to the EEA EFTA states’ extent of legal integration with the EU. 

In this thesis, I mainly focus on second-order differentiation in the EEA. I show how second-

order differentiation has developed over time and how it has varied across member states 

and the EEA’s range of EU policies. In addition, I ask under which conditions second-order 

differentiation is likely to emerge and how it is related to the overall homogeneity of the EEA.  
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1.3 Data and method 

The thesis breaks new empirical ground by providing a descriptive analysis of the EU second-

ary law fully valid for the EEA EFTA states (‘extent of integration’) and the EU secondary law 

not or only partially valid for the EEA EFTA states (‘extent of differentiation’). The analysis is 

based on a comprehensive overview of all agreements between the EU and the EEA EFTA 

states as well as the related secondary legislation including specific information on EEA deci-

sion-making. In total there are nine different datasets, which can be divided into three groups. 

In all datasets legally binding and generally applicable EU acts are the unit of analysis.  

The first group of datasets covers directives and regulations adopted by EU institutions. The 

first dataset contains all legal acts adopted by the Council, the Council and the European Par-

liament jointly, or the European Commission between 1 January 1994 and 31 December 2015. 

The selected period corresponds with the period in which the EEA Agreement was in force. In 

total the dataset includes 45 943 different EU acts. The data was collected by searching the 

Celex code for directives and regulations for each year in the EUR-lex online database. The 

second dataset is a subpopulation of the first dataset. It covers the same period but does not 

include EU acts adopted by the European Commission. However, the dataset contains more 

detailed information, for instance, a coding of policy domain, policy field, and issue area or 

the decision-making procedure. The third dataset is based on the official EU directory, which 

covers all basic EU acts in force in the EU at 31 December 2015. The descriptive analysis shows 

how the EEA EFTA states’ extent of integration and differentiation has developed over time 

and how it has varied across the EEA EFTA states and the different EU policies.  

The second group of datasets is directly related to the EEA Agreement. It includes all EU acts 

that have been incorporated into the EEA Agreement. Hence, the data contains decisions as 

well as non-binding acts such as recommendations. In total there are 10 962 EU acts. The data 

were assembled by reading through and coding the decisions of the EEA Joint Committee as 

well as the annexes and protocols of the initial EEA Agreement. The dataset includes infor-

mation on the speed of incorporation as well as specific adaptations made by the EEA Joint 

Committee. Moreover, a separate dataset contains specific information about EU secondary 

law which has been marked as EEA relevant but has been officially excluded from EEA deci-

sion-making. Again the descriptive analysis shows variation over time and across policy fields. 

However, the datasets also comprise detailed information on the respective EU acts in order 

to measure their institutional and functional compatibility with the EEA Agreement as well as 

their level of interdependence and salience. As a result, the analysis empirically tests different 

sets of policy-related hypotheses that account for non-compliance with EEA goals. 

The third group of datasets is related to the EEA EFTA states’ overall legal and political rela-

tions with the EU and the EEA EFTA states. It covers all bi- and multilateral agreements be-

tween the EEA EFTA states and the EU and the related EU secondary law. The data was col-

lected by searching the Celex code for international agreements in the EUR-lex online data-

base. The data also contains information about Switzerland. Again this thesis breaks new em-

pirical ground as, thus far, there was no systematic overview of the EFTA states’ legal relations 

with the EU based on identical coding for all EFTA states.  
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In total the various datasets include nearly 55 000 different EU acts. The various datasets close 

a gap in the study of external differentiated integration by measuring the EEA EFTA states’ 

extent of integration and differentiation as well as the problems and shortcomings in the func-

tioning of the EEA. Moreover, the data allows for comparisons of external and internal differ-

entiation.  

To assess the conditions of effective external differentiated integration, the thesis distin-

guishes between policy-related factors, country-related factors and institutional factors. Pol-

icy-related factors consider the specific properties of an EU act and how those properties are 

compatible with the EEA’s institutional framework, its functional scope or the specific prefer-

ences and capabilities of the EEA EFTA states. The operationalisation of the policy-related fac-

tors derives directly from the numerous information on each EU act included in the different 

datasets. The coding is mainly based on document information provided by the EFTA Secre-

tariat or the EUR-lex database. The exceptional amount of data impeded the identification 

and operationalisation of policy-related factors. Moreover, taking into account the complexity 

and diversity of EU secondary legislation, it was impossible to identify all the specific proper-

ties of an EU act. Regardless of these methodological constraints this thesis has to be hon-

oured for systematically testing the compatibility of specific properties of EU secondary law 

with the EEA’s institutional framework and the EEA EFTA states’ preferences and capabilities.  

By contrast, to examine the integration capacity of the EEA EFTA states, this thesis takes into 

account a variety of quantitative indicators such as the Freedom House Index, the University 

of Zurich’s Democracy Barometer, the Sustainable Governance Indicators developed by the 

Bertelsmann Stiftung and the Political Constraint Dataset (POLCON). However, the final anal-

ysis mainly draws on the World Bank’s World Governance Indicators (WGI). For the economic 

development I use Eurostat data.  

The thesis contains data on the public attitude to the EU and the EEA in the EEA EFTA states. 

To fill data gaps for Liechtenstein, I have conducted representative surveys among the EEA 

experts of the Liechtenstein public administration (online survey, N=120), the businesses lo-

cated in Liechtenstein (online survey, N=349) and the electorate of Liechtenstein (telephone 

survey, N=501) (Frommelt 2015a, 2015b, 2015c). I have also interviewed experts from the 

European External Action Service (EEAS), the EFTA Secretariat, and the EFTA Surveillance Au-

thority (ESA) as well as civil servants and diplomats from all EEA EFTA states. These interviews 

have been very helpful to identify the overall challenges of the EEA as well as specific violations 

of the EEA’s homogeneity. Nevertheless, in this thesis, the interviews have not been used as 

an independent data source because they have already been used for other publications 

(Frommelt and Gstöhl 2011; Frommelt 2016a) or the relevant information they provided is 

reflected by other sources (see e. g. Jonsdottir 2013; Breidlid and Vahl 2015).  

1.4 Arguments and conclusions  

Under which conditions is external differentiated integration effective, and what lessons can 

be drawn from the experience of the EEA for the implementation of differentiated integration 

within and outside the EU? By addressing these two questions, this thesis goes beyond the 
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typical explanations of differentiated integration in three ways. First, it ‘treats internal and 

external differentiation as a continuum’ (Schimmelfennig 2013: 1), allocating a place to the 

EEA EFTA states in the European ‘system of differentiated integration’ (Leuffen et al. 2013). 

Second, it shifts the focus from the explanations of the EEA EFTA states’ rejection of full mem-

bership towards the analysis of the functioning and effectiveness of their legal relationship 

with the EU. Third, it puts forward a comprehensive analysis of the EEA EFTA states’ legal re-

lationship rather than a comparison of specific cases. 

In this thesis effectiveness shall be understood as homogeneity, which is fully realised by con-

sistent selection, timely and complete incorporation and correct application of EEA relevant 

EU legislation by the EEA EFTA states. To assess the conditions of effective external differen-

tiated integration, I combine two different research traditions from studies about European 

integration: first, research investigating the transposition, implementation, and compliance 

with EU law and second, research investigating the extent and causes of differentiated inte-

gration in the EU.  

Linking these two research approaches with the EEA EFTA states, I first analyse to what extent 

and under which conditions the EEA EFTA states defy EEA relevant EU law and why compliance 

with the goals of the EEA varies over time, across policies, and across the EEA EFTA states. 

From this perspective a low degree of effectiveness of the EEA is equal to a low degree of 

homogeneity between EU and EEA secondary law and thus non-compliance with the goals and 

obligations set out in the EEA Agreement.  

Second, I measure the actual extent of integration of the EEA EFTA states by recording their 

bi- and multilateral agreements with the EU, the number of related EU secondary legislation 

as well as the number of related EU secondary legislation where specific opt-outs for the EEA 

EFTA states apply. This so-called second-order differentiation contributes to uneven levels of 

integration across the EEA EFTA states as well as across the EEA EFTA and EU states within the 

EEA Agreement. 

The empirical findings show various malfunctions of the EEA and accumulate to serious viola-

tions of its effectiveness. For instance, over the entire period of analysis, the median time 

between the date of an EU act and the date of its incorporation into the EEA Agreement is on 

average twice as long as was foreseen in the EEA Agreement and for some EU acts it took 

several years until the contracting parties could agree on formal incorporation into the EEA 

Agreement.  

Due to the implementation of new procedures such as the simplified procedure (2001) or re-

cently the fast-track procedure (2014), the EEA EFTA states were able to slightly reduce this 

backlog and with that increase the effectiveness of the EEA. However, those procedures only 

apply to highly technical EU acts but do not affect the speed of incorporation of all other acts. 

As a result, the analysis shows that policy-related factors such as the incompatibility of the 

institutional requirements of an EU act with the EEA’s two-pillar structure (institutional incom-

patibility), the correspondence of the policy scope of an EU act with the EEA’s functional scope 

(ambiguity of functional scope), the political relevance attached to an EU act (salience), the 
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economic relevance of an EU act (interdependence) or the deviance of the regulatory prefer-

ences of an EEA EFTA state (regulatory misfit) have a highly significant effect on the effective-

ness of the EEA, in particular with regard to the speed of incorporation.  

The empirical findings of this thesis also show that the integration of the EEA EFTA states is 

more differentiated than expected. In the last 25 years several opt-outs applied to Liechten-

stein and Iceland and exempted those states from the implementation of (at least from a 

quantitative perspective) substantial parts of the EEA Agreement. By contrast, most of Nor-

way’s opt-outs rescinded shortly after the EEA Agreement came into force and the initial tran-

sitional arrangements expired.  

Due to the delayed incorporation of new EU secondary legislation into the EEA Agreement, 

the EU states may also have to comply with an EEA relevant EU act much earlier than the EEA 

EFTA states. Hence, the EEA EFTA states’ actual integration may diverge from the norm of a 

homogenous economic area by temporarily exempting the EEA EFTA states from certain rights 

and obligations pertaining to the EU’s internal market legislation. Put differently, as long as 

the EEA EFTA states have not incorporated an EU act into the EEA Agreement, this EU act is 

not equally valid for the EU and the EEA EFTA states even though it is an essential part of the 

EEA’s functional scope.  

This so-called informal differentiation introduces a new understanding of differentiated inte-

gration and its causes. It is mainly relevant for dynamic models of external differentiated in-

tegration such as the EEA or the Schengen association of the EFTA states. Theoretically speak-

ing, it comes close to variations in the transposition and implementation of EU law. From a 

quantitative perspective, however, informal differentiation plays a much more prominent role 

than any patterns of non-compliance with EU law. Indeed, the empirical findings show that 

for more than 80 per cent of the EU acts incorporated into the EEA Agreement different com-

pliance dates applied to EU and EEA EFTA states.  

The EEA EFTA states’ formal opt-outs follow a similar logic as for differentiated integration 

within the EU (Schimmelfennig and Winzen 2014) by allowing the EEA EFTA states to co-oper-

ate at different levels of integration that suit their preferences and capabilities. To explain 

informal differentiation, however, we have to add another pattern of differentiation, accord-

ing to which differentiation is triggered by the complexity and ambiguity of the EEA. In other 

words, differentiation occurs due to the limited access of the EEA EFTA states to the EU’s pol-

icy-making, the multitude of involved institutions and players in the EEA decision-making as 

well as the partly discretionary character of the institutional set-up and functional scope. 

Hence, differentiation may occur even if there is no explicit demand for differentiated inte-

gration by the EEA EFTA states.  

To determine the conditions of effective external differentiated integration, we have to take 

into account its institutional framework and political environment as well as country-related 

and policy-related explanatory factors. In a nutshell, I argue that for a dynamic model of ex-

ternal differentiated integration the institutional set-up is a necessary but not sufficient con-

dition of effectiveness. Indeed, the effectiveness of external differentiated integration differs 

for every EU policy. Moreover, in multilateral models of external differentiated integration the 
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institutional framework has to cope with different national systems, each with its own tradi-

tions, institutions, preferences, values, and timetables. Finally, room for manoeuvre is further 

limited if – as in the case of the EEA – the dynamic character of external differentiated inte-

gration is confined to the incorporation of new EU secondary law whereas the level of central-

isation and functional scope of the agreement as such remain static.  

To sum up, this thesis gives detailed insights into the policy process of the EEA which is often 

referred to as ‘a source of inspiration or a future aspiration’ for the EU’s neighbours (Gstöhl 

2015). In this vein, it shows the institutional complexity of the EEA as well as the vagueness of 

its functional scope. The insights gained from this thesis are important for the political and 

academic debate about the advantages and disadvantages of various models of external dif-

ferentiation but also when conceptualizing new models of differentiated integration which 

are similar to the EEA, such as the model of Core Europe or Concentric Circles (Schäuble and 

Lamers 1994; Holzinger and Schimmelfennig 2012). In the conclusions of this thesis I therefore 

address the questions whether the EEA has positively affected the overall dynamics of Euro-

pean integration and whether external differentiated integration is good for democracy.  

1.5 Structure of the thesis 

The thesis comprises ten chapters. The first chapter introduces the topic and briefly presents 

the argumentation and contribution of the thesis. In the second chapter I describe why the 

EEA EFTA states opposed joining the EU in the early 1990s. At the same time I examine the 

current degree of Euroscepticism in the EEA EFTA states as well as its specific patterns. The 

chapter shows that the EEA EFTA states still reject EU membership but are highly supportive 

of EEA membership. Put differently, the EEA EFTA states’ identity-driven reluctance towards 

European integration is unlikely to hamper their market integration.  

Chapter 3 outlines the EEA’s level of centralisation, its functional scope and its political envi-

ronment. Over the last 20 years a multitude of ad hoc rules for EEA decision-making that cover 

the entire range from full decision-making autonomy to no decision-making autonomy has 

been added to the EEA’s two-pillar structure. Moreover, the diffuse but indistinct policy scope 

of the EEA as well as its dynamic and multi-dimensional political environment forces the EEA 

EFTA states to show a high degree of flexibility and creativity in order to ensure an efficient 

day-to-day management of the EEA Agreement.  

The conceptual framework of this thesis is presented in Chapter 4. The specific understanding 

of effectiveness applied in this thesis derives from the EEA’s main goal, which is to establish a 

homogenous and dynamic economic area between the EU and the EEA EFTA states. To meas-

ure the EEA’s effectiveness, I divide its policy cycle into the stages rule selection, rule adoption 

and rule application. Based on this division integration in the EEA is supposed to be effective 

if the contracting parties can ensure consistent selection, timely and complete incorporation 

and correct application of EEA relevant EU acts.  

Chapter 5 presents the different datasets used in this thesis and provides detailed information 

on the coding. In Chapter 6 I then examine the conditions of effective external differentiation 

in the EEA. Thereby, I distinguish three different sets of explanatory factors that account for 
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non-compliance with the goals set out in the EEA Agreement: country-specific factors, policy-

related factors and institutional factors. The country-specific factors analysed in this thesis 

mainly derive from the wide range of factors that are used to explain why EU states comply 

with EU law and why some comply better than others. By contrast, institutional factors reflect 

the specific institutional features of the EEA whereas policy-related factors refer to the com-

patibility of the provisions of an EU act with the EEA’s level of centralisation and its functional 

scope or consider the economic relevance and political salience of an EU act.  

The following chapters elaborate the empirical part of this thesis by addressing the con-

sistency of rule selection (Chapter 7), the speed of incorporation of new EU acts into the EEA 

Agreement (Chapter 8) as well as the extent of differentiation within the EEA secondary law 

(Chapter 9). Chapter 10 concludes by summarising the results of this thesis as well as by 

providing a brief assessment of the consequences of the EEA to the overall dynamics of Euro-

pean integration and democracy.  

This thesis provides valuable insights into the day-to-day management of differentiated inte-

gration based on an exceptional amount of data. It shows the institutional complexity that 

arise when different procedures and institutions are in place. It also shows that external dif-

ferentiated integration does neither retain nor restore the power of nation states. Indeed, 

non-member states participating in a specific EU policy are more likely policy-takers than pol-

icy-makers. Nevertheless, the lessons to be drawn from the EEA are worth to consider in the 

current debate on the future of the EU (European Commission 2017a). Indeed, the thesis gives 

evidence that the challenges of European integration are unlikely to become less with the 

models in question. The challenge of being effective and inclusive at the same time cannot be 

solved by an even more complex institutional architecture.  

On the other hand, the thesis shows that the institutional set-up of an integration model is a 

necessary but not a sufficient condition for its effectiveness. Instead effectiveness is also de-

termined by the characteristics of its member states and its policies. Extent and effectiveness 

of the EEA EFTA states’ integration with the EU are continuously being redefined due to the 

incorporation or non-incorporation of new EU legislation into the EEA Agreement. Differenti-

ated integration in the EEA is therefore highly dynamic. In a nutshell, the experience of the 

EFTA states shows that the real challenge of European integration is not to agree on model 

that converge national law with EU law but to prevent a growing divergence after such a model 

has been established.  
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2 EEA EFTA states and European integration  

‘Europe is differentially integrated’ (Eriksen and Fossum 2015). By speaking of Europe and not 

the EU, Eriksen and Fossum state that the story of European integration is more than just a 

deepening and widening of the EU. Indeed, most European non-member states have con-

cluded formal agreements with the EU to participate in specific EU policies. Those agreements 

equally reflect the non-member states’ demand for integration facing the increasing im-

portance of the EU (Leuffen et al. 2013) as well as the EU’s interest in the transfer of its rules 

and policies to third countries and international organisations (Lavenex and Schimmelfennig 

2009). On the other hand, the EU itself is highly differentiated as various EU states opted out 

from specific EU policies such as the monetary union or the Schengen free-travel area. Due to 

these various forms and levels of integration, the ‘boundaries of formal [EU] membership and 

actual policy integration have become increasingly blurred’, making regional differentiation a 

‘core feature of the integration process’ (Schimmelfennig 2016a: 789f.).  

The EEA and the EEA EFTA states play an important role in the history of differentiated inte-

gration. In the following section I therefore provide a brief overview of the current state of 

political and academic assessments of the EEA and the EEA EFTA states’ European politics. The 

subchapter shows the EEA EFTA states as well as the EU’s increasing interest in the functioning 

of the EEA. By contrast, academic research on the EEA is still mainly limited to the debate on 

Europeanisation of the EEA EFTA states as well as the democratic deficit of the EEA.  

The second subchapter focuses on the main arguments to explain the EFTA states’ historical 

reluctance towards EU membership. In this regard, Gstöhl (2002a) distinguishes between ‘eco-

nomic incentives to integration’ and ‘political constraints for integration’. The EFTA states’ 

legal relationship with the EU mainly reflects their economic preferences and needs while 

omitting supranationalism or other forms of political integration. In line with Gstöhl (2002a), 

Schimmelfennig (2013: 13) classifies the EFTA States as an ‘inner periphery’ of ‘quasi mem-

bers’ that is shaped by a ‘combination of high economic interdependence with the EU and 

strong popular opposition to full membership’.  

In the third subchapter, I show that the EEA EFTA states still oppose EU membership. However, 

this opposition cannot be seen as a principle objection to European integration. Indeed, de-

constructing the public attitude by policy area, we can detect strong public and political sup-

port for EEA membership in all EEA EFTA states. Against this background, I suggest that Euro-

scepticism in the EEA EFTA states is unlikely to seriously hamper the effectiveness of the EEA 

EFTA states’ external differentiated integration.  

2.1 Analyses of the EEA EFTA states’ European politics  

Between 2011 and 2015 all three EEA EFTA states as well as the EU conducted analyses on the 

functioning of the EEA. The impetus for the increase in interest was Iceland’s application for 

EU membership in 2009. The most prominent evaluation of the EEA was launched by the Nor-

wegian Government. On 7 January 2010 the Norwegian Government appointed a broad-based 

independent committee to undertake a thorough, research-based review of the EEA Agree-

ment (Europautredningen 2012). The Committee’s work was presented in an official report in 
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2012. The 900-page report highlights the extensive integration and Europeanisation of Nor-

way over the last 20 years of EEA membership. Overall the report gives the EEA good marks, 

in particular, in economic terms. However, the report criticizes a democratic deficit and a loss 

of sovereignty due to the limited impact of Norway in EU policy-making. Similar conclusions 

have been drawn by reports initiated by the governments of Liechtenstein (Pelkmans and 

Böhler 2013) and Iceland (IIA 2012). Both reports highlight the EEA EFTA states’ deep and 

wide-ranging market integration in Europe and the overwhelming prominence of the EU.  

Pelkmans and Böhler (2013: 70-140) list several scenarios and options for Liechtenstein’s in-

tegration strategy but refrain from making any recommendations. As a result, none of these 

scenarios or models has since ever been officially treated as a realistic option for Liechtenstein 

(see Liechtenstein 2015; Frommelt 2015a). Likewise, following Iceland’s change of govern-

ment in May 2013, the negotiations for its EU accession were put on hold as the government 

clarified whether or not it intended to become an EU member (Iceland 2015). Instead, it ‘pri-

oritises efficient implementation of the EEA Agreement’ which it sees as the main ‘pillar of 

collaboration and relations between Iceland and the EU and its member states’ (Iceland 2014: 

2).  

Based on the conclusion of the Norwegian EEA Review Committee, the Norwegian govern-

ment underlined the broad support both among the Norwegian people and in the national 

parliament (Storting) for the EEA Agreement, the Schengen agreement and other agreements 

with the EU and has officially declared that Norway ‘pursues its European policy within the 

framework of these agreements’ (Norway 2014). To sum up, the various reports and govern-

ment statements may point out specific shortcomings of the EEA but they all confirm the EEA 

as their favourite model of European integration. In contrast to the initial expectations of 

many politicians and experts who regarded the EEA as a training camp for EU membership, 

the EEA, indeed, has turned out to be an enduring instrument of European integration.  

However, due to the intense and multiple interactions with the EU, ‘the EEA does not exist in 

a vacuum’ (Árnason 2012: 4). In a report on the future of the EEA the EEA Joint Parliamentary 

Committee (2008) addresses the question of fundamental changes in the EU since the EEA 

Agreement was signed in 1992, e. g. the enlargement of the EU from 12 to 28 member states, 

the introduction of the Euro, the enhancement of the European Parliament, the abolition of 

the EU’s three-pillar model and the EU’s conceptualisation of the European Neighbourhood 

Policy. All of those changes are to some extent related to the EEA but the authors refrain from 

identifying clear shortcomings of the EEA. Instead they assume a ‘greater uncertainty and less 

predictability’ of the EEA in the near future (EEA Joint Parliamentary Committee 2008: 10).  

In the course of the Norwegian EEA Review, Frommelt and Gstöhl (2011) detected several 

shortcomings in the daily administration of the EEA such as differences in the speed of the EU 

and the EEA. Likewise, Tobler et al. (2010: 7) argue that ‘EU Internal Market legislation is often 

blurred with other policies that fall outside the scope of the EEA agreement’ which make the 

management of the EEA ‘cumbersome’. To improve the functioning of the EEA Agreement, 

Tobler et al. (2010: 7) therefore recommend formalising ‘the notification process of new leg-

islative proposals that fall within the scope of the areas covered by the EEA Agreement’ and 
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enhancing the involvement of Iceland, Norway and Liechtenstein in EU policy-making by so-

called decision shaping.  

Fredriksen (2010, 2012) profoundly analyses the jurisdiction of the EFTA Court as well as the 

EFTA Court’s relations with the national Courts of the EEA EFTA states and the European Court 

of Justice (ECJ). According to Fredriksen (2010), based on a ‘distinctly dynamic approach’, the 

EFTA Court ‘has been able to convince an initially sceptical ECJ that the goal of extending the 

internal market to include the EFTA states is actually achievable’. On the other hand, Fredrik-

sen and Franklin (2015) identify various challenges to the EEA such as EU citizenship, the EU 

Charter of Fundamental Rights, the blurring of the lines between the internal market and 

other parts of EU law, and ‘agencification’ within the EU.  

From the perspective of the EU, the EEA EFTA states are important partners, which share ‘not 

just geography and history, but interests, values, internal and external borders, a common 

European identity, and robust market economies deeply integrated in the extended Single 

Market of the EU’ (Council of the EU 2014a: 2). However, in its conclusions on EU relations 

with non-EU western European countries from December 2014, the Council (2014: 9) also em-

phasizes ‘the need for renewed efforts in order to ensure homogeneity and legal certainty’ in 

the EEA. In this vein, the Council of the EU focuses more on the technical functioning of the 

EEA and less on the future of the EEA or its political environment. Likewise, the European 

Commission and the EFTA Secretariat have assessed various aspects of the dynamic incorpo-

ration of EU legislation into the EEA Agreement in order to reduce the recurrent backlog and 

delays incurred during the entire process of the EEA policy cycle (Frommelt and Gstöhl 2011). 

The analyses of the EFTA Secretariat resulted in a set of new procedures within the EFTA pillar 

of the EEA which were introduced in 2014 to increase the efficiency of the EEA’s policy cycle 

(Standing Committee 2014). In addition, in 2016, the EFTA Secretariat launched a new data-

base which makes the EEA policy cycle more transparent (EEA-Lex 2016). In its latest conclu-

sions on the EU relations with non-EU western European countries from December 2016, the 

Council (2016: 10) therefore honours the EEA EFTA states’ effort to improve the functioning 

of the EEA. At the same time, it stresses the need for the EEA EFTA states to continue ‘their 

efforts towards a streamlined incorporation and application of EEA relevant legislation’ (Coun-

cil of the EU 2016: 10). 

The reinforced debate about the functioning and future of the EEA has spilled over to other 

non-EU member states. As a result, various policy makers and experts have treated the EEA 

as a possible model for Switzerland (Gentinetta and Kohler 2010; Freiburghaus and Kreis 

2012), the European microstates (Council of the EU 2011; European Commission 2013; Forster 

and Mallin 2014) or even the members of the European Neighbourhood Policy (ENP) (Sopinska 

2011). In addition, on various occasions the EEA has been treated as a model for EU members 

willing to leave the EU (Clements 2014, UK Foreign Affairs Committee 2012). Such reports and 

statements may contribute to the political debate about external differentiation, but most of 

them do not entail substantial insights into the processes and challenges of the EEA. In this 

regard, the Handbook of EEA law published in 2016 (Baudenbacher 2016) fills an important 

gap by providing detailed descriptions of the history, processes, players and policies of the 

EEA. 
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The academic research about the EEA EFTA states’ relations with the EU has been limited to 

specific aspects such as the EEA’s democratic deficit. According to Eriksen (2015: 78) Norway’s 

relations with the EU ‘are characterised by dependence and a broken democratic procedure’ 

as Norway has no vote in EU policy-making, leaving the Norwegian citizens with ‘no direct 

control’ over Norwegian legislation that originates in the EU. Likewise, Fossum (2015: 13) ar-

gues that the ‘EU’s democratic coping mechanisms are configured along EU membership lines, 

not along the territorial reach of EU policies’. As a result, the EEA can ensure neither ‘congru-

ence’ in terms of ‘correspondence between those making the laws and those affected by 

them’ nor ‘accountability’ where ‘decision-makers can be held responsible to the citizenry’ 

(Fossum 2015: 3).  

There is a wide array of studies addressing the Europeanisation of the EEA EFTA states. For 

instance, Frommelt (2011a) states that the majority of law bills enacted by the Liechtenstein 

parliament originate from the EU. Nonetheless, European affairs play only a minor role in the 

political debate, and in parliament law bills with an EU impulse are less controversial and sali-

ent than law bills with a non-EU impulse (Frommelt 2011a). Likewise, Egeberg and Trondal 

(2015: 185) empirically showed that the Norwegian administration is highly influenced by the 

impact of European authorities, giving the Norwegian administrative staff a feeling of being 

‘participants in two administrations: both a national and a European one’. The Europeanisa-

tion of regulatory standards and decision-making procedures of the EEA EFTA states were also 

detected by Jonsdottir (2013), who analysed the incorporation of some controversial policies 

into the EEA Agreement as well as their transposition into Icelandic law.  

The academic debate about the EEA EFTA states’ European policy is rooted in the puzzle of 

the EFTA states’ reluctance towards the EU membership (Gstöhl 2002a). Despite various eco-

nomic incentives, the EFTA states have not joined the EU yet. In the following section I give a 

short overview of the various explanations to this puzzle. 

Although all of the above-mentioned studies have great merit, they still contain various gaps 

that I would like to fill with this thesis. First, thus far, most analyses of the EEA have been 

confined to a specific aspect such as the jurisdiction of the EFTA Court or the EEA’s democratic 

deficit. Second, reports on the functioning of the EEA have mostly been politically motivated 

and above all confined to the perspective of a specific actor (most likely a member state). 

Finally, most analyses of the EEA are based on qualitative methods such as expert interviews 

or document analyses but lack quantitative data in order to empirically measure the scope of 

the EEA as well as its institutional junctions with the EU. 

2.2 EFTA states’ historical reluctance towards EU membership 

All EFTA states are small states and highly interdependent with the EU. According to the eco-

nomic theory of integration such small states are ‘more likely to join a common market than 

larger or less advanced countries’ (Gstöhl 2002a: 532) because market integration ‘promises 

a more efficient factor allocation and economies of scale’ (Schimmelfennig et al. 2015: 13). 

The incentives for integration increase if geographically close countries are already participat-

ing in a bigger market, which is the case for all EFTA states (Gstöhl 2002a: 532). However, 
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despite these theoretically deduced economic incentives for integration and although the 

EFTA states would likely fulfil the EU’s accession criteria with ease, they have not yet joined 

the EU. In search of an answer to this puzzle, comparative analyses of differentiated integra-

tion have put forward a great variety of explanations including economic arguments such as 

wealth and growth (Mattli 1999) or the peculiarities of economic sectors (Ingebritsen 1997) 

as well as political arguments such as specific features of the political system (Thorhallsson 

2004) or national identity (Gstöhl 2002a). Most comparative analyses have focused on Swit-

zerland and Norway but can also be applied to Iceland and Liechtenstein.  

2.2.1 Economic interests  

According to Mattli (1999: 80-83) a country is likely to apply for EU membership if its growth 

rates are below the average of the EU member states. Nonetheless, this economy-driven ex-

planation does not apply to Norway or Switzerland ‘which have either applied when their per-

formance was above the EC average [or] failed to apply in spite of persistently low growth vis-

à-vis the Community’ (Gstöhl 2002a: 534). Mattli (1999: 85-94) explains these exceptions by 

citing Norwegian petroleum revenues and Swiss neutrality. Likewise, Moravcsik (1998: 479) 

argues that besides lacking significant economic incentives, the EFTA states’ reluctance may 

also be triggered by geopolitical factors like security concerns. According to Gstöhl (2002a: 

534), however, those ad hoc explanations are ‘not convincing’ as Norway ‘lacked petroleum-

generated profits in 1972’ when its population voted against membership for the first time. 

Moreover, with Sweden and Austria two neutral states joined the EU in the 1990s.  

Focusing on Sweden and Norway, Ingebritsen (1997; 1998) argues that the divergent outcome 

of the public vote on EU membership in 1994 can be put down to the specificities of sectoral 

politics. While Sweden joined the EU due to the lobbying of the highly export-dependent man-

ufacturing industry which threatened to outsource jobs in case of a negative outcome of the 

public vote on the EU accession, such an economic impetus was missing in Norway. Instead, 

EU membership would have threatened the prosperity of the agricultural and fisheries sector 

whereas the high petroleum revenues made non-membership economically feasible for Nor-

way. Nonetheless, a closer look at the economic figures of Norway shows that the primary 

sector was small in 1972 and economically insignificant in 1994 (Pettersen et al. 1996: 262). 

Moreover, as mentioned above, the economic argument cannot explain the Norwegian ‘no’ 

vote in 1972 because the Norwegian oil fortunes had not then been discovered. The economic 

interest was also always a ‘more prominent feature of the pro-EU side’s argumentation than 

the anti-EU side’s’ (Skinner 2011: 72f.) which is why economic considerations explain Norwe-

gian EU-enthusiasm rather than Euroscepticism (Sciarini and Listhaug 1997). The same applies 

to Switzerland where the leading banking sector supported an EEA membership (Gstöhl 

2002a: 535).  

However, economic arguments still play a role when explaining the EFTA states’ reluctance. 

Undoubtedly, it is ‘easier for people to focus on sovereignty, morality and rural society’ if they 

do not fear an economic downturn as a result of their decision on EU membership (Skinner 

2012: 436). Hence, economic arguments might be relevant to the extent that Norway’s pros-

perity has facilitated a shift of the public debate towards cultural and political issues (Sciarini 
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and Listhaug 1997) or as Gstöhl (1996: 4, cited in Skinner 2012: 439) puts it: ‘being rich is not 

the reason for [Norway’s] reluctance but it allows [it] to cherish national peculiarities much 

longer’.  

2.2.2 Political arguments 

Given that economic explanations and security externalities cannot fully account for the EFTA 

states’ reluctance, Gstöhl (2002a) maintains that there are political impediments to joining 

the EU. Taking into account the history of Switzerland and Norway – in particular their lengthy 

battles for independence – as well as their composition of society, their engagement with 

European integration is likely to be constrained ‘by societal, institutional and historical identity 

factors’ as well as religious, ethno-linguistic or regional cleavages (ibid.: 544). Rittberger and 

Schimmelfennig (2005: 71) sum up these cleavages by concluding that the Swiss political im-

pediments to integration are a combination of direct democracy, federalism, and neutrality 

with linguistic fragmentation. Likewise, the culturally based scepticism against European inte-

gration in Norway is likely to originate in its welfare state model, the strong cleavage between 

urban and rural areas as well as the lively tradition of sovereignty (ibid.: 71).  

To explain Euroscepticism in Norway, Neumann (2002) refers to the ability of the Norwegian 

fishermen and peasants to present themselves as the embodiment of the nation. Again, polit-

ical arguments seem to be more relevant than economic interests. Subsequently, Hille (2007: 

67) argues that Euroscepticism in Norway’s periphery is more likely triggered by a ‘national 

romantic idealization of the peasants and the countryside’ than by actual economic rural in-

terest.  

The rural society is also part of Skinner’s so-called VCR model (Values, political Culture and 

Rural society, Skinner 2011). Based on a thematic content analysis of letters to the editor of 

the most important Norwegian newspaper and other items which surrounded the 1962, 1970 

and 1992 applications for EU membership, Skinner (2012: 422) argues that ‘at the centre of 

Norwegian Euroscepticism is a concern for post-materialist values, political culture and rural 

society’. Hence, according to Skinner (2012: 422), values such as equality, solidarity, democ-

racy and peacefulness provide for ‘a more potent explanation for Norwegian Euroscepticism 

than economic interest (…) or perceived threat to Norwegian national identity’. These findings 

somehow contradict most of the empirical literature about European identity showing that 

within the EU ‘people who identify as European view themselves as in favour of peace, toler-

ance, democracy and cultural diversity’ and are particularly supportive of European integra-

tion (Fligstein et al. 2012: 112).  

This contradiction might be explained by the fact that Norwegian Euroscepticism is tradition-

ally a centre/left-wing phenomenon, whereas in most EU and EFTA states opposition against 

European integration is mainly driven by right-wing parties (Skinner 2013). To investigate the 

different roots of Euroscepticism in Norway and Switzerland, Hille (2007, 2005) compared the 

major Eurosceptical players in Switzerland and Norway using a discourse-analysis. According 

to his research the Norwegian Eurosceptical movement ‘Nei til EU’ is supported by ‘left-wing 

intellectuals, social democratic defenders of the welfare state, Christian fundamentalists’ as 
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well as ‘interest groups of the rural Norwegian peripheries’ (Hille 2007: 60). As a result, equal-

ity within society, women’s emancipation and environmental concerns play a crucial role in 

the Eurosceptical ideology. Moreover, Nei til EU is a ‘single-issue movement, which only rep-

resents views against EU-membership’ but supports the membership of Norway in other in-

ternational organisations (ibid.: 61). By contrast, in Switzerland, the ‘Aktion für eine Un-

abhängige und Neutrale Schweiz (AUNS)’ is based on ‘national conservative rural forces’ and 

is against any form of international integration of Switzerland that would affect Swiss self-

determination and neutrality (Hille 2007: 60f.).1  

Despite the different composition and orientation of the Eurosceptical movements, Hille 

(2007: 68) concludes that ‘regarding their socio-economic bases, Eurosceptical voters in both 

countries have much in common’ like a ‘low degree of education, a low socio-economic status 

and rural-peripheral background’. Moreover, as Skinner (2013: 129) pointed out, there is also 

right-wing Euroscepticism in Norway which is not about post-materialist values but ‘has its 

basis in economic utility as well as a market-oriented neo-liberalism’. Historically speaking, 

this right-wing Euroscepticism is rather ‘marginal’ (Skinner 2013: 130). However, taking into 

account the recent success of the Progress Party (Fremskrittspartiet) and its more critical view 

of Norwegian EU membership (VG Nyheter 2016), right-wing Euroscepticism may have be-

come more important. It is therefore an important caveat that all of the above-quoted anal-

yses mainly consider the EFTA states’ reluctance in the 1970s as well as 1990s, while the cur-

rent shapes and causes of the EEA EFTA states’ Euroscepticism are addressed in Chapter 2.3.  

2.2.3 Reluctance of Iceland and Liechtenstein 

In contrast to Switzerland and Norway, Iceland and Liechtenstein did not apply for EU mem-

bership when Western and Northern Europe started to unite in the early 1990s. Indeed, Liech-

tenstein has never aimed for or seriously discussed EU membership. Likewise, Icelandic poli-

ticians have traditionally avoided the question of EU membership (Thorhallsson 2004; Tho-

rhallsson and Rebhan 2011). However, in the wake of the financial crisis, Iceland applied for 

EU membership in summer of 2009. On the face of it this shift in Iceland’s European policy can 

best be explained by the theory of (liberal) intergovernmentalism (Moravcsik 1998). Intergov-

ernmentalists state that ‘governments, when becoming aware that unilateral policy options 

do not produce desired results, engage in multilateral co-operation to obtain economic and 

security benefits they could not achieve otherwise (Schimmelfennig et al. 2015: 8). From the 

perspective of intergovernmentalism, Iceland’s application for EU membership is therefore 

likely to be based on a change in macro-economic preferences among political elites of Ice-

land.  

                                                      

1  The different ideational orientation and composition of the Eurosceptical movements in Norway and Swit-
zerland corresponds with the empirical findings of Brinegar et al. (2004) according to which in social dem-
ocratic welfare systems, the left is more opposed to integration as they fear the dilution of their welfare 
system, whereas in liberal welfare regimes the right opposes integration to prevent an increase in redistri-
bution.  
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Although Thorhallsson and Rebhan (2011: 69) do not deny that Iceland’s political parties 

slightly adjusted their long-term European policy goals after the economic shock of the finan-

cial crisis, they argue that liberal intergovernmentalism alone cannot account for Iceland’s Eu-

ropean policy. Instead, similar to the Euroscepticism in Switzerland and Norway, the Icelandic 

Euroscepticism consists of political, rural society-based and economic elements as it is deter-

mined by concerns about the Icelandic sovereignty and independence, the control over the 

country’s natural resources and the protection of rural interests (Skinner 2013: 130). With 

regard to the Icelandic fisheries sector, Ingebritsen (1998: 113) concluded that there is hardly 

any other state where the ‘interests of one particular sector’ are that ‘important to the state’.  

On the other hand, Thorhallsson and Vignisson (2004: 86) show that the economic relevance 

of fish is not enough to explain Iceland’s hesitant involvement in the European integration 

process. Instead, they refer to the identity of the Icelandic people which is shaped by geo-

graphic isolation, high homogeneity of the population, and economic welfare. Moreover, they 

argue that the ideas of independence and sovereignty have become part of the ‘life-blood’ of 

the Icelandic nation (ibid.: 108). As a result, the question of European policy in Iceland is al-

ways linked with the ‘importance of Iceland’s sovereignty’ and the ‘uniqueness of the Icelandic 

nation’ (Bergmann 2011: 23). Hence, similar to Norway and Switzerland, economic costs and 

benefits cannot fully explain the reluctance of Iceland to join the EU. Instead, we also have to 

consider ideational and institutional constraints. 

Iceland’s smallness and its location on the geographical (as well as geopolitical) map repre-

sents another argument that is often raised with regard to Iceland’s domestic and foreign af-

fairs (Thorhallsson 2013: 4). Historically speaking, the close relationship with the United States 

in security and defence matters is likely to have contributed to Iceland’s reluctance towards 

European integration. However, since the closure of the US military base in Iceland in 2006, 

Iceland was forced to intensify its security and defence cooperation with various European 

states.  

To explain Iceland’s Euroscepticism, Thorhallsson and Rebhan (2011: 56) finally refer to the 

specific characteristics of the Icelandic political system by pointing out ‘the over-representa-

tion of rural regions (where the dominant interests were those of fisheries and agriculture)’ in 

the Icelandic parliament or the ‘lack of decisive policy-making by the small national admin-

istration’. Such specific domestic circumstances are often overlooked by general theories 

(ibid.: 69-70) but still affect the European policy as well as the public attitude to European 

integration. Iceland’s EU application in 2009 must therefore be seen rather as the result of an 

‘open window of opportunity’ for the pro-European forces than the result of a substantial 

change in the economic and political preferences of Iceland’s political parties (ibid.: 70). This 

argumentation by Thorhallsson and Rebhan (2011) is also likely to explain why Iceland offi-

cially dropped its EU membership bid in 2015 (EurActiv.com 2015).  

Due to its smallness and peculiar economic structures, Liechtenstein, thus far, has lacked the 

economic incentives to join the EU (Gstöhl 2002b: 18). However, although Liechtenstein has 

been intertwined with Switzerland in a customs union for many years, it joined the EEA in 

1995 without Switzerland after positive public votes in 1992 and 1995 (Frommelt and Gstöhl 
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2011: 13-15). The debates in the run-up to the two referenda were very intense and emotional 

(Frommelt 2015a). The arguments against EEA membership match the common typology of 

Euroscepticism (Sørensen 2008, Leconte 2010, Skinner 2013) which include economic, sover-

eignty-based, cultural (or identity-based) as well as democratic elements. For instance, the 

opponents of Liechtenstein’s EEA membership argued that the Liechtenstein financial centre 

would lose its competitiveness, that the Liechtenstein identity would suffer from ‘uncontrol-

lable’ immigration and that the direct democratic rights of Liechtenstein would be seriously 

reduced (Frommelt 2015a). By contrast, the arguments in favour of EEA membership were 

mainly economy-driven by highlighting the full access to the single market as the main ad-

vantage of the EEA Agreement. Moreover, against the backdrop of Liechtenstein’s smallness, 

its political elites have always interpreted the EEA accession as a gain of sovereignty due to 

the international recognition of Liechtenstein as an equal EEA partner state as well as in-

creased political and economic autonomy from Switzerland. The two positive votes on the EEA 

membership in Liechtenstein show that the Liechtenstein people are able to cut out concerns 

about national identity if there are economic incentives to integrate. Nonetheless, as I will 

show below, the Liechtenstein people are still very critical about a Liechtenstein EU member-

ship.  

To sum up the various explanations, Leuffen et al. (2013: 128-141) refer to the three main 

integration theories: In line with the intergovernmentalist ideas, the EFTA states’ reluctance 

can be explained ‘by pointing to idiosyncratic factors’ like the institutional structure of direct 

democracy and its ‘combination with an economy that relies heavily on the banking sector’ as 

can be found in Switzerland and Liechtenstein (ibid.: 129). Regarding Norway and Iceland such 

idiosyncratic factors are the high relevance of the ‘peripheries to the country’s political and 

social developments’ as well as the importance of coastal fishing for their economies (Skinner 

2012: 426). By contrast, supranationalists ‘have greater difficulties in explaining’ the EFTA 

states’ persistent reluctance towards integration because trade and transnational exchange 

has not offered enough incentives to overcome the continuous hesitation of the EFTA states 

to become full EU members (Leuffen et al. 2013: 136). Finally, for constructivists the small and 

highly export-dependent EFTA states would indeed have economic incentives for integration; 

however, the political impediments to integration in terms of identity concerns prevent those 

countries from joining the EU (ibid.: 140).  

2.3 EEA EFTA states and EU membership 

To explain the patterns of differentiated integration, Schimmelfennig et al. (2015) refer to the 

interaction of interdependence and politicisation. Put simply, external differentiation ‘results 

from a constellation between the EU and a third country, in which European integration in 

general is so highly politicised that membership is not domestically feasible, but policy inter-

dependence is so high (and policy-specific politicisation is so low) that the third country seeks 

policy integration without membership’ (Schimmelfennig et al. 2015: 11). In this vein, Schim-

melfennig et al. (2015) capture the above-stated wide range of arguments for and against EU 

membership of the EFTA states in a minimalistic model similar to the distinction between ‘eco-
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nomic incentives to integrate’ and ‘political constraints on integration’ by Gstöhl (2002a). Alt-

hough these models do not consider the different causes and drivers of politicisation in the 

EFTA states (Skinner 2013) and also ignore specific domestic circumstances (Thorhallsson and 

Rebhan 2011), they are crucial for the understanding of the emergence, configuration and 

development of external differentiated integration. Moreover, the degree of popular opposi-

tion to European integration is also a very important parameter in order to examine the con-

ditions of effective external differentiated integration. In this section, I therefore deconstruct 

the public attitude towards European integration in the EEA EFTA states by policy fields (see 

also Leruth 2015) and focus on differences in the public support for EU and EEA. 

2.3.1 Public support for EU membership 

Although Norwegian politicians have more or less avoided the question of EU membership in 

the last two decades (Leruth 2015), various surveys have addressed the public attitude to an 

EU membership of Norway.2 In 2010 when the European debt crisis peaked for the first time, 

public support for EU membership in Norway dropped significantly. According to the most 

recent survey from June 2016, less than 20 per cent of Norwegian people are in favour of EU 

membership. By contrast, until 2010, most surveys had shown support rates between 35 and 

45 per cent (Klassekampen.no 2016a). There were even two periods (1998-1999 and 2002-

2003) when the ‘yes’-side was ahead in the polls (Skinner 2012: 423).  

To examine the public attitude to the EU in Iceland, it is important to distinguish between 

public support for starting negotiations on EU accession and public support of EU member-

ship. Since 1998, in most opinion polls, a majority of the Icelandic electorate was in favour of 

EU accession negotiations (Thorhallsson 2002; Capacent Gallup 2008; Capacent Gallup 2014). 

Nonetheless, as mentioned above, Iceland did not apply for EU membership until 2009. 

Against this background, Thorhallsson and Rebhan (2011: 53) conclude that Iceland was most 

likely the only European country where the political elite ‘has been relatively more sceptical 

towards European integration than has the electorate’. However, it is important to mention 

that there are only very few polls which actually indicate a majority in favour of Icelandic EU 

membership (Capacent Gallup 2008; Capacent Gallup 2014).  

Due to its status as an EU accession candidate, Iceland was included in the Eurobarometer 

surveys. Between May 2012 and November 2014 the electorate was regularly asked in face-

to-face interviews about their attitude to EU membership. In the period of analysis, the share 

of citizens assessing EU membership as ‘a good thing’ increased from 21 per cent (May 2012) 

to 37 per cent (November 2014). Taking into account the increasing support for EU member-

ship, it is somewhat paradoxical that the Icelandic government officially withdrew the appli-

cation for EU membership in March 2015. However, the results of the Eurobarometer differ 

from most Icelandic opinion polls which show decreasing support for EU membership since 

                                                      

2 This thesis has been finalised in April 2017. It therefore does not consider the result of the Flash Eurobarometer 
450 which has analysed the views from Switzerland and Norway as well as other non-members on the future 
of the EU.  
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2009. According to an opinion poll from November 2016 only 21 per cent of the electorate 

support EU membership (Iceland monitor 2016).  

In November 2014 the citizens of Liechtenstein were asked in a representative telephone sur-

vey whether they think an EU membership of Liechtenstein would be ‘a good thing’, ‘neither 

good nor bad’ or ‘a bad thing’. Only 14 per cent of the citizens think EU membership would be 

a good thing. Hence, the big majority of voters clearly oppose an EU membership of Liechten-

stein. Thus far, this has been the only survey on public support for EU membership in Liech-

tenstein.  

Figure 1 compares public support for EU membership in the EEA EFTA states in 2014. The data 

is not fully comparable due to methodological differences in data collection. Nevertheless, the 

figure shows that there is little public support for EU membership in all EEA EFTA states. 

Hence, it is unlikely that the EEA EFTA states will join the EU in the near future. However, as 

stated above, support for EU membership has not always been that low and has most likely 

been strongly affected by recent developments in the EU such as the collapse of the Greek 

economy, the general economic problems throughout Europe and the European migrant cri-

sis.  

Figure 1: Public support for EU membership in the EEA EFTA states 

 

Source: Author’s own compilation based on European Commission (2015), Frommelt (2015a), Klassekampen.no 
(2016a). 
 

2.3.2 Opposite perception of EU and EEA  

Despite the outstanding relevance of the EEA Agreement for the EFTA states’ European poli-

tics, there is hardly any data on the public attitude to EEA membership in the EEA EFTA states. 

The little interest in the public attitude to the EEA Agreement reflects a ‘permissive consensus’ 

(Lindberg and Scheingold 1970) according to which EEA membership is not salient for the peo-

ple or the political parties in the EEA EFTA states.  
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In the course of the Norwegian EEA review, the electorate of Norway was asked in a repre-

sentative telephone survey about their opinion of the EEA Agreement. The survey shows that 

a big majority of the citizens have a positive attitude to the most important elements of the 

EEA such as the free movement of labour or goods (EEA Review Committee 2012: Chapter 

12.3). Moreover, 65 per cent say that the EEA Agreement was a good deal for Norway. Ac-

cording to the EEA Review Committee this question, which had already been asked in a similar 

survey in 2003, showed significantly more support for the EEA Agreement in 2011 than in 

2003.3 The survey of 2011 detects small differences in gender and age, stating that young 

people and men assess the EEA Agreement slightly more positively than old people and 

women. Differentiated by political attitude, the survey shows that, except for the Centre Party 

(Senterpartiet), a majority of voters from all Norwegian political parties support the EEA 

Agreement.  

The most recent survey from November 2016 shows that 53 per cent of the voters in Norway 

would say yes to the EEA Agreement in a referendum compared to 29 per cent that would say 

no (Klassekampen 2016b). In a similar survey from 2012 46 per cent were in favour of the EEA 

Agreement while 34 per cent opposed the EEA Agreement. Hence, the support of the EEA has 

further increased since 2012.  

Figure 2 compares public support for EEA membership in Norway and Liechtenstein. The data 

on Liechtenstein is again based on a representative survey from November 2014. It shows that 

a big majority of the voters in Liechtenstein perceive Liechtenstein’s EEA membership as a 

success. Similar to Norway, there are only marginal differences between gender, age or party 

preferences (Frommelt 2015a).  

Figure 2: Public support for EEA membership in Norway and Liechtenstein  

 

 

Source: Author’s own compilation based on Frommelt (2015a), EEA Review Committee (2012) 

 

To assess the causes and drivers of Euroscepticism in Liechtenstein, people were asked to as-

sess the effects of Liechtenstein’s EEA membership on its sovereignty, competitiveness, and 

                                                      

3 In 2003 only one third of the Norwegian people said the EEA Agreement was favourable for Norway while 
another third had a negative opinion of the EEA. These figures are based on references from the Norwegian 
EEA Review Committee as I could not obtain the original data.  
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democracy as well as the financial costs of EEA membership. Likewise, they were asked to 

assess the expected effects of EU membership for Liechtenstein.  

Figure 3 compares the results of these two questions. It shows a more or less contrasting per-

ception of the EU and the EEA by the Liechtenstein electorate. 55 per cent of the people con-

tacted say that Liechtenstein gained more sovereignty as a result of its EEA membership. By 

contrast, 61 per cent expect that Liechtenstein would lose sovereignty in the case of an EU 

membership. Likewise, 59 per cent of the Liechtenstein electorate see no or only small re-

strictions in democracy from the EEA membership, whereas 55 per cent fear that Liechten-

stein’s democracy would be seriously restricted by EU membership.  

The financial costs of European integration in terms of the financial contribution to its institu-

tions and member states are also perceived differently for the EU and the EEA: Only 36 

per cent of the Liechtenstein electorate assess the costs of the EEA as high. By contrast, 67 

per cent of the people contacted believe that EU membership would trigger high financial 

costs. Finally, positive effects on the competitiveness of Liechtenstein are more likely associ-

ated with EEA membership than with EU membership.  

The fears of EU membership correspond with the arguments put forward in the campaign 

against EEA membership in Liechtenstein in 1992 and 1995. Put differently, the initial reser-

vations against EEA membership may no longer exist because of the overall positive experi-

ence with the EEA membership. However, they live on in the opposition to EU membership. 

Another interesting aspect is the rather small difference regarding the effects of the EU and 

the EEA on the competitiveness of Liechtenstein’s economy. This confirms the argument that 

Liechtenstein’s reluctance towards EU membership is not driven by economic interests but is 

mainly based on ideational patterns such as sovereignty, democracy or identity.  
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Figure 3: Contrasting perception of EU and EEA by the Liechtenstein people (2014) 

Sovereignty: Effects of EEA membership compared to the expected effects of EU membership 

 

Costs: Effects of EEA membership compared to the expected effects of EU membership 

 

Competitiveness: Effects of EEA membership compared to the expected effects of EU membership 

 

Domestic democracy: Effects of EEA membership compared to the expected effects of EU membership 

 

Source: Author’s own compilation based on Frommelt (2015a). 

 

no clearly assignable effects

loss of sovereignty

quite a loss of sovereigntyquite a gain of sovereignty

gain of sovereignty
EU

EEA

no clearly assignable effects

transfer of finance

quite a transfer of financeslight transfer of finance

no transfer of finance
EU

EEA

no clearly assignable effects

loss of competitiveness

quite a loss of
competitiveness

quite a gain of
competitiveness

gain of competitiveness
EU

EEA

no clearly assignable effects

restrictions of democracy

quite a restriction of
democracy

slight restriction of
democracy

no restriction of democracy
EU

EEA



EEA EFTA states and European integration   26 

 

 

2.3.3 Euroscepticism and identity  

Academic literature provides various typologies of popular and party-based Euroscepticism 

which consider different degrees of opposition to the EU. A prominent example is the distinc-

tion between the hard and soft Euroscepticism of political parties by Taggart and Szcerbiak 

(2001). Hard Euroscepticism entails a ‘principled objection to the EU and European integration 

and therefore can be seen in parties who think that their countries should withdraw from 

membership, or whose policies towards the EU are tantamount to being opposed to the whole 

project of European integration as it is currently conceived’ (Taggart and Szcerbiak 2008: 7). 

By contrast, soft Euroscepticism ‘is not principled objection to EU membership or European 

integration’ but expresses ‘qualified opposition to the EU’ in at least one EU policy area or 

‘where there is a sense that “national interest” is currently at odds with the EU’s trajectory’ 

(ibid.: 8). Other authors provide more elaborated typologies by distinguishing three or more 

different types of Euroscepticism (Kopecký and Mudde 2002, Leruth 2015).  

This thesis forgoes testing these typologies. However, taking into account the high support for 

the EEA Agreement, I argue that the EEA EFTA states’ reluctance towards European integra-

tion is likely to be policy-specific and confined to specific elements of the EU such as suprana-

tionalism. By contrast, the EEA EFTA states do not oppose the entire project of European in-

tegration. This distinction is likely to be important in order to assess the conditions for effec-

tive external differentiated integration as public support for the EEA and a sense of European 

identity increase the political leeway of the EEA EFTA states in EEA matters and thus the flex-

ibility and adaptability of the EEA.  

In a nutshell, scholars distinguish between thin and thick European identity (see Kaina and 

Karolewski 2013 for an overview on the state of research). The first term defines European 

identity by common principles, such as ‘liberal democracy, national diversity, or multilateral-

ism’, whereas the concept of thick identity is based on a ‘sense of belonging and allegiance’ 

by differing between national and European identity (Schimmelfennig 2012a: 37). To ascertain 

the degree to which people have a sense of European identity, various studies use Euroba-

rometer data on the exclusiveness of national and European identity (Fligstein et al. 2012, 

Polyakova and Fligstein 2016). In the Eurobarometer people are asked whether they see them-

selves as ‘nationality only’, ‘nationality and European’, ‘European and nationality’, ‘European 

only’ or ‘none of those categories’. It shall apply that the higher share of people that see them-

selves as ‘nationality only’ the more exclusive the national identity. In this regard, scholars 

have shown that exclusive national identities reduce support for European integration 

(Hooghe and Marks 2005), increase the demand for differentiated integration (Winzen and 

Schimmelfennig 2016) and decrease the compliance with EU law (Bayram 2017). 

Figure 4 compares the sense of European identity of the citizens of Liechtenstein with the EU 

average.4 The analysis shows that European identity has not displaced national identity but 

for a significant share of EU and Liechtenstein citizens, a European identity exists alongside a 

                                                      

4  Whereas the Eurobarometer data (fieldwork November 2014) is based on face-to-face interviews, the data 
for Liechtenstein is based on a telephone survey (fieldwork November 2014). This should, however, not 
affect the comparability of the different countries.   
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national identity (see Fligstein et al. 2012 for analysis of the EU states). More surprisingly, 

however, is the small difference between Liechtenstein and the EU average. Citizens of Liech-

tenstein even have a slightly higher sense of European identity than the average EU citizens. 

Due to the lack of panel data, these results have to be treated with caution. Nevertheless, the 

results are likely to confirm that Liechtenstein’s opposition to EU membership cannot be in-

terpreted as a fundamental objection to the project of European integration.  

Figure 4: Concept of identity of the Liechtenstein people compared to EU average (2014) 

Source: Author’s own compilation based on European Commission (2015), Frommelt (2015a). 
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setters for Euroscepticism (Hobolt 2012: 722). To assess the patterns of Euroscepticism in the 

EEA EFTA states we therefore also have to take into account the positions of the political par-

ties of the EEA EFTA states on European integration. According to Leruth (2015: 16) the pref-

erences of Norway’s political parties on Europe ‘significantly vary from one policy area to the 

other’. For the period of 1990 to 2010, Leruth (2015: 14) has coded the Norwegian parties’ 

positions on EU and EEA membership, the Common Foreign and Security Policy and the Area 

of Freedom, Security and Justice. In the period of analysis, the Conservative Party (Høyre) was 

the only Norwegian party which favoured an EU membership of Norway. In the early 1990s 

EU membership was also supported by the Labour Party (Arbeiderpartiet). However, since the 

referendum in 1994 there is no longer an official party preference on EU membership. This 

also applies to the Progress Party (Fremskrittspartiet). By contrast, the Centre Party (Sen-

terpartiet), the Christian Democratic Party (Kristelig Folkeparti), the Socialist Left Party (Sosial-

istisk Venstreparti) and the Liberal Party (Venstre) always opposed an EU membership of Nor-

way.  

While the question of EU membership was controversial and difficult to manage for the polit-

ical parties of Norway, they have not really contested Norway’s membership in the EEA (EEA 

Review Committee 2012: Chapter 26). Hence, with the exception of the Centre Party and the 

Socialist Left Party all Norwegian parties support Norway’s membership in the EEA (EEA Re-

view Committee 2012: Chapter 26; Leruth 2013; 2015).5 However, the lack of dispute on the 

EEA does not imply an overwhelming support of Norway’s EEA membership. Indeed, most 

parties see the EEA as their second choice since they would either prefer EU membership or a 

simple free trade agreement with the EU. Similar to the EEA the Common Foreign and Security 

Policy (CFSP) and the Area of Freedom, Security and Justice are widely supported by the Nor-

wegian political parties. Nonetheless, overall, these policies have less support than the EEA 

(see Leruth 2015 for detailed analyses).  

Since the financial crisis it has become difficult to identify the preferences of the political par-

ties of Iceland on European integration. However, as Thorhallsson and Rebhan (2011: 53) 

pointed out, the political elites of Iceland have always been very sceptical towards EU mem-

bership. This applies in particular to the Independence Party (Sjálfstæðisflokkur), which is the 

most influential political party in Iceland. Indeed, the Social Democratic Alliance (Samfylkingin 

— jafnaðarmannaflokkur Íslands) is the only party, which has been continuously advocating 

an EU membership of Iceland since the early 1990s (ibid.: 59). However, with the exception of 

the Left Green Movement (Vinstrihreyfingin — grænt framboð), all parties more or less sup-

port the EEA Agreement. Subsequently, speaking of Euroscepticism we, again, have to distin-

guish between limited support for EU membership and broad political (but not enthusiastic) 

support for EEA membership.  

                                                      

5  Recent statements by members of the Progress Party (Fremskrittspartiet) indicate that this party has become 
more critical about Norway’s membership in the EEA (dagbladet.no 2016). In this regard, the future support 
for the EEA will strongly depend on the question what agreement the EU and the United Kingdom will con-
clude.  
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In Liechtenstein there has never been a political debate on EU membership. It is therefore no 

surprise that, thus far, no party has taken an official position on EU membership in its election 

manifesto. Moreover, despite its importance for the Liechtenstein economy, the EEA Agree-

ment plays only a minor role in the party politics of Liechtenstein and all parties support Liech-

tenstein’s EEA membership. Hence, similar to Norway and Iceland, party-based Euroscepti-

cism in Liechtenstein cannot be labelled as a particularly hard type of Euroscepticism since the 

political parties oppose EU membership but not EEA membership.  

In the course of the latest parliamentary elections (February 2017) some criticism of EEA mem-

bership was voiced, in particular by the opposition party DU (‘Die Unabhängigen’). Extent and 

patterns of this criticism have not yet been properly analysed. At the time of writing of this 

thesis it is unlikely that this criticism will indeed trigger parliamentary opposition towards the 

EEA. However, we can expect that the EEA becomes slightly more politicised in Liechtenstein 

politics. In this regard, I suggest that opposition towards the EEA will mainly address three 

elements. First, the increasing costs of the EEA. The fact that Liechtenstein does no longer 

participate in most EU programmes indicates that the willingness to integrate is driven by cost-

benefit analyses (Landtagsprotokoll 5 December 2013). Second, economic stakeholders and 

right-wing politicians may demand more reservations when incorporating new EU acts into 

the EEA Agreement as well as slower and more flexible implementation of the EU law. Finally, 

the support for the EEA in Liechtenstein highly correlates with the compatibility of the EEA 

membership with the custom union between Switzerland and Liechtenstein. Put differently, 

any restrictions that the businesses located in Liechtenstein will face when operating in Swit-

zerland will diminish the support for the EEA (Frommelt 2015a).  

Figure 5 shows the share of quasi-sentences referring positively or negatively to European 

integration from the total share of quasi-sentences in the parties’ election programmes of the 

EFTA states. The data is based on the Manifesto Project, which analyses parties’ election man-

ifestos in order to study parties’ policy preferences. With regard to Liechtenstein, the data is 

based on Marxer (2013), who coded the parties’ election manifestos using the official coding 

instruction of the Manifesto Project. Figure 5 displays the relationship of positive and negative 

references to European integration by all political parties participating in the national elec-

tions of an EFTA state. In this vein, it shows the basic direction of the overall political debate 

on European integration in the EFTA states. It also demonstrates the intensity of the debate 

by showing how many quasi-sentences refer to European integration. 

In Liechtenstein the number of references to European integration decreases over time. 

Hence, we can observe a decreasing – and overall very low – level of politicisation of European 

integration in Liechtenstein over the last 20 years. In Norway the share of quasi-sentences 

also tends to decrease over time. However, there is no data for the parliamentary election 

held on September 2013. By contrast, the share of quasi-sentences in the parties’ election 

manifestos referring to European integration strongly increased in Switzerland, in particular 

from the election of 2007 to the election of 2011. In the case of the Swiss People’s Party 

(Schweizerische Volkspartei, SVP) 35 per cent of all quasi-sentences in the party manifesto for 
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the parliamentary election on October 2011 negatively referred to European integration.6 In 

Iceland we could also observe an increased degree of politicisation in 2009 but in contrast to 

Switzerland, this increase was mainly based on positive references to European integration.  

Figure 5: Share of quasi-sentences in parties’ election manifestos in the EFTA states posi-

tively or negatively referring to the EU  

  

 
Source: Author’s own compilation based on Manifesto Project Database (Volkens et al. 2014) and Marxer (2013). 
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Nonetheless, I maintain there are five patterns of the EEA EFTA states’ public and political 

attitude to the EU and the EEA that are likely to contribute to the analysis of the conditions of 

                                                      

6  Due to the success of the SVP the share of quasi-sentences negatively referring to European integration is 
close to 10 per cent of all quasi-sentences in the election manifestos for the year 2011 if considering the 
parties based on their election success (seats in parliament). For the other countries and years, we cannot 
observe any substantial difference between the unweighted coding of all parties and the coding of the parties 
based on their election success. 
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effectiveness in the EEA. First, the EEA EFTA states still lack political and public support for EU 

membership and, thus, are very unlikely to join the EU in the near future. Second, their reluc-

tance towards EU membership cannot be put down to a single fact. Instead, there is a wide 

range of explanations including economic, political and societal elements. Third, various anal-

yses have displayed that Euroscepticism in the EEA EFTA states is policy-related and there is 

no fundamental objection to European integration. In the case of Liechtenstein, survey data 

even shows that the share of citizens claiming to identify with their country exclusively is not 

above EU average and thus much lower than in many EU states. Fourth, in all EEA EFTA states, 

the EEA Agreement is supported by a majority of the people and the political parties yet the 

degree of politicisation is rather low. Finally, I state that the support for the EEA in the EEA 

EFTA states is vulnerable. This applies in particular to Norway and Iceland that failed to con-

struct a well-anchored narrative to their EEA membership. Instead, the EEA is simply seen as 

political compromise due to the lack of a better model to govern the countries’ relations with 

the EU. By contrast, Liechtenstein may have such a narrative by treating the EEA as crucial for 

the international recognition of Liechtenstein’s sovereignty but still the support for EEA mem-

bership remains vulnerable because it directly depends on the compatibility of the EEA mem-

bership with the membership in the custom union with Switzerland.  

As mentioned-above this thesis forgoes empirically analysing the historical reluctance of the 

EEA EFTA states as well as the extent and patterns of the Euroscpeticism in those states. In-

stead, I focus on the conditions of effective external differentiation. However, the question of 

effectiveness is obviously not fully decoupled from the historical course of European integra-

tion in the EEA EFTA states. First, it is possible that their reluctance towards EU membership 

has also impeded their dynamic integration in the EEA over the last 20 years and thus de-

creased the effectiveness of the EEA. Secondly, it is equally possible that the model of selective 

integration has actually boosted the policy-specific integration of the EEA EFTA states which 

is why, from this perspective, the effectiveness of the EEA is likely to be high. Finally, the com-

plex institutional architecture that was necessary to mitigate the EEA EFTA states’ political and 

ideological constraints on integration may impede an efficient administration of the EEA 

Agreement and thus decreases the EEA’s effectiveness. In the next section I therefore examine 

the specific features of the EEA and how they contribute to the conditions of external differ-

entiated integration.  

 



EEA in a nutshell   32 

 

 

3 EEA in a nutshell 

The EEA EFTA states have not yet joined the EU and are rather unlikely to do so in the near 

future. In a nutshell, the EFTA states’ reluctance towards EU membership is based on a prin-

cipled objection to transfer legislative and judicial power to the EU for fear of eroding national 

sovereignty. Theoretically, such sovereignty concerns are prone to occur in states that ‘tend 

towards strong national identities’ (Winzen and Schimmelfennig 2016: 5). In this regard, the 

EFTA states are no exceptions.  

Nevertheless, as mentioned in Chapter 2, they do not completely oppose European integra-

tion. Indeed, the institutional response to their reluctance towards EU membership is a selec-

tive and policy-specific integration strategy. Put differently, the EEA EFTA states’ relationship 

with the EU ‘is characterized by sector-specific homogeneity in a relationship that, overall, 

remains characterized by too much heterogeneity for full membership’ (Leuffen et al. 2013: 

128). To avoid negative externalities of political and economic isolation, the EFTA states have 

concluded various bi- and multilateral agreements with the EU, of which the EEA Agreement 

is the most important. The EEA provides for substantial functional and institutional integration 

and is widely seen as the most far-reaching model of integration of a non-member state with 

the EU. Nonetheless, very little is known about the actual scope of the EEA, the EEA’s policy 

cycle and the EEA EFTA states’ organisational inclusion in EU policy-making. As a result, in this 

chapter, I describe the EEA’s level of centralisation, its functional scope, and finally its political 

environment.  

To assess the conditions of effective integration in the EEA, a better understanding of the 

EEA’s level of centralisation and functional scope is crucial. This chapter shows that the level 

of centralisation within the EEA is difficult to define, ranging from strictly intergovernmental 

to quasi-supranational integration. The EEA’s institutional architecture and its decision-mak-

ing must be efficient and inclusive at the same time. It must reconcile the EEA EFTA states’ 

ideological constraints on integration and the EU’s wish to protect the integrity of its legal 

order. Consequently, the EEA’s policy cycle is determined by high issue and institutional com-

plexity as a result of a multitude of interactions within and across the EU and EFTA pillars of 

the EEA. To sum up, the ambiguity of the EEA’s level of centralisation and the complexity of 

its policy cycle stem from the contradicting aims of the EEA EFTA states and the EU. On the 

one hand the EEA EFTA states want to ‘participate fully in development of EEA law without 

ceding any legislative powers’ while on the other hand the EU wants to safeguard the auton-

omy of its decision-making (Baur 2016a: 45).  

This chapter also shows that the integration provided by the EEA Agreement extends over a 

large number of issue areas. However, the actual degree of correspondence between EU and 

EEA law varies hugely across those issue areas and is often limited to specific policies. Against 

this background the EEA’s functional scope is best characterised as diffuse and indistinct, 

which is why the outer perimeter of the EU and the EEA remains fuzzy. Finally, the daily ad-

ministration of the EEA Agreement is heavily affected by its political environment thus forcing 

the EEA EFTA states to find creative solutions and provide a high level of flexibility to adapt 

the EEA Agreement to the EU dynamics.  
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3.1 Level of centralisation of the EEA 

Leuffen et al. (2013: 8) propose an understanding of polities which is based on a three-dimen-

sional configuration of authority: level of centralisation, functional scope and territorial exten-

sion. In this section I focus on the level of centralisation by examining whether and to what 

extent the EEA provides for authoritative decision-making and to what extent the decision-

making authority is centred in EEA bodies. To this end, I distinguish four different facets of the 

EEA’s level of centralisation.  

I first examine the institutional framework of the EEA which is generally described as a two-

pillar structure: an ‘EU pillar’ and an ‘EEA EFTA pillar’ linked by a few joint bodies. Since the 

EEA Agreement entered into force, various two-pillar issues have come up amongst others in 

connection with the following issues: centralised authorisation schemes of products, the com-

petence to issue fines and other kinds of sanctions, and the EEA EFTA states’ participation in 

EU regulatory agencies and the competences of those agencies to take legally binding deci-

sions for the EEA EFTA states. In this section, I also very briefly refer to the general principles 

of the EEA. The general principles of EU law ‘comprise a series of unwritten principles, which 

the EU Courts have extrapolated from the laws of the Member States and have applied in their 

judicial review’ (Hreinsson 2016: 248). There is neither a final definition nor an exhaustive list 

of the general principles of EU law (Nassimpian 2008: 484). Nonetheless, I show which of those 

principles also form part of EEA law.  

Second, the decision-making procedures constitute another facet of the EEA’s level of central-

isation that we have to take into account. These procedures define how and by whom new EU 

law is incorporated into the EEA Agreement. There are three main procedures: the standard 

procedure, the simplified procedure, and the fast-track procedure. In this context, I also ana-

lyse the involvement of the EEA EFTA states’ national parliaments and provide empirical data 

on EEA specific adaptations to EU acts.  

Third, I briefly describe the organisational inclusion of the EEA EFTA states in EU policy-making. 

By way of so-called decision-shaping, the EEA EFTA states can participate in EU policy-making 

despite not having the right to vote. Moreover, as soon as the European Commission hands 

over an EU act to the European Parliament or the Council, the EEA EFTA states are no longer 

involved in the EU policy-making process even if the European Commission has marked an EU 

act EEA relevant.  

Finally, I conclude by focusing on the intensity of EEA decision-making, outlining the degree to 

which the EEA EFTA states pool their sovereignty or delegate decision-making authority to 

specific institutions within the EEA’s two pillars. In a nutshell, I argue that the EEA’s level of 

centralisation is determined by a high degree of institutional complexity, presumably as the 

result of the EEA EFTA states’ limited access to the EU’s policy-making but also the reluctance 

to pool their sovereignty and delegate decision-making authority to supranational bodies.  
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3.1.1 Basic institutional features of the EEA 

On 14 December 1991 the European Court of Justice (ECJ) delivered Opinion 1/91 according 

to which the proposed institutional set-up of the EEA, in particular the creation of an inde-

pendent EEA Court composed of judges from the ECJ and the EFTA but functionally integrated 

with the ECJ, was incompatible with EU law (ECJ Opinion 1/91, ECR [1991], I-6079). The ECJ’s 

opinion marked a ‘serious blow’ to the negotiating parties of the EEA (Norberg and Johansson 

2016: 29). However, in less than two months they managed to agree on, and have accepted 

by the ECJ (ECJ Opinion 1/92, ECR [1992], I-2821), a ‘new system for ensuring the homogene-

ity, surveillance and dispute settlement of the Agreement (…) without reopening any of the 

other issues in the Agreement’ (ibid.: 30). The new institutional set-up of the EEA can best be 

described as a two-pillar structure with the EEA EFTA institutions matching those on the EU 

side. The two-pillar structure encompasses EEA decision-making as well as the supervision and 

judicial control of EEA law. Figure 6 shows the most important institutions and players in these 

two pillars. Substantive decisions relating to the EEA Agreement and its operation are a ‘joint 

venture’ of the two pillars and thus taken by common bodies (EFTA Secretariat 2017b).  

Figure 6: The Two-Pillar EEA Structure 

 

 

 

 

 

 

 

 

 

 

 

 

 

Note: This diagram illustrates the management of the EEA Agreement. The pillar on the left shows the EFTA 
States and their institutions, while the right-hand pillar shows the EU side. The joint EEA bodies are in the middle.  
Source: EFTA Secretariat (2016a)  

 

  



EEA in a nutshell   35 

 

 

EEA and EFTA bodies7 

In the EEA Council (see Articles 89 to 91 EEA Agreement) the EU is represented by members 

of the Council of the European Union, the European Commission, and the EU states. While the 

European Commission is represented by the European External Action Service (EEAS), the EU 

and EEA EFTA states are represented by their foreign ministers. The EEA Council meets twice 

a year and provides political impetus for the development of the EEA Agreement and guide-

lines for the EEA Joint Committee. Its presidency alternates each term between the EU (rotat-

ing presidency) and the EEA EFTA states. In addition to the assessment of the overall function-

ing of the EEA Agreement, the EEA Council initiates the dialogue on a wide range of matters 

of foreign policy.  

The EEA Joint Committee is made up of representatives from the European Commission (i. e. 

EEAS), the three EEA EFTA states (usually at ambassadorial level) and an observer from the 

EFTA Surveillance Authority (ESA). It meets approximately 10 times a year and is responsible 

for the ongoing management of the EEA Agreement and decisions concerning the incorpora-

tion of EU legislation into the EEA Agreement. The other joint bodies of the EEA are the EEA 

Joint Parliamentary Committee, which is composed of members of the European Parliament 

and members of the EEA EFTA states’ national parliaments, and the EEA Consultative Commit-

tee, which has representatives from the social partners of the EU and EEA EFTA states. Both 

bodies shall contribute through dialogue and debate to a better understanding of the EEA 

Agreement and its contracting parties.  

The highest body within the EFTA pillar is the Standing Committee of EFTA states, which is 

composed of the ambassadors of Iceland, Liechtenstein and Norway, and observers from Swit-

zerland and the ESA. It is a forum in which the EEA EFTA states consult each other and arrive 

at a common position before meeting with the EU in the EEA Joint Committee. The Standing 

Committee has five subcommittees (SC), which consist of representatives from the foreign 

ministries or the Prime Minister’s Office. Under the subcommittees there are several working 

groups, which consist of experts in different fields from the national administrations of the 

EEA EFTA states. They are responsible for processing all EU legislation to be incorporated into 

the EEA Agreement. The EFTA Secretariat assists the Standing Committee and its underlying 

bodies in the preparation of new EU legislation for incorporation into the EEA Agreement and 

in their elaboration of input into EU decision-making. In particular, the Secretariat prepares 

meetings and opinions, and coordinates cooperation with the relevant players on the EU side.  

The EEA’s surveillance mechanism consists of the EFTA Surveillance Authority (ESA), based in 

Brussels, and the EFTA Court, based in Luxembourg. Both institutions ensure that the EEA EFTA 

states fulfil their obligations under the EEA Agreement. In addition to general surveillance of 

compliance, the ESA has powers pertaining to competition, state aid and public procurement, 

reflecting the extended competences of the European Commission in these fields within the 

EU. The EEA Agreement foresees close cooperation between the ESA and the European Com-

mission. Finally, the EFTA Court deals with infringement actions brought against an EEA EFTA 

                                                      

7  The description of the institutions of the EFTA pillar is partly copied from the EFTA Secretariat (2017a). 
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state with regard to the implementation, application or interpretation of EEA law, gives advi-

sory opinions on the interpretation of EEA rules to courts in the EEA EFTA states, and is re-

sponsible for the settlement of disputes between two or more EEA EFTA states. It also hears 

appeals concerning decisions taken by the ESA. 

Two-pillar issues 

The EEA Agreement is structured as follows: First there is the main part of the EEA Agreement 

which contains 129 articles. Second, the contracting parties agreed on 49 protocols to the EEA 

Agreement. Some of those protocols are no longer relevant as they contain specific arrange-

ments that have expired in the meantime. Most of the remaining protocols are static and do 

not contain references two EU secondary law. The main exceptions are Protocol 31 and Pro-

tocol 47 which are regularly updated by adding new references to EU secondary law. However, 

the majority of the references to EU secondary law as well as the respective EEA specific ad-

aptations are anchored in the 22 annexes of the EEA Agreement. In contrast to EU law, there 

is no formal distinction between EEA primary law and EEA secondary law (see Fredriksen 2016 

for a debate on this issue). Nevertheless, for practical reasons, in this thesis the term EEA 

secondary law is used for all EU acts incorporated into the annexes and protocols of the EEA 

Agreement while the term EEA primary law refers to the provisions set out in the main part of 

the EEA Agreement.  

Generally speaking, the scope of application of an EU act incorporated into the EEA Agreement 

is identical in the EU and the EEA. To maintain the EEA’s two-pillar structure, however, Proto-

col 1 to the EEA Agreement stipulates how EU acts incorporated into the EEA Agreement shall 

be applied. For instance, Paragraph 9 of Protocol 1 on horizontal adaptations states that when-

ever an incorporated EU act contains ‘references to nationals of EC Member States, the refer-

ences shall for the purposes of the Agreement be understood to be references also to nation-

als of [EEA] EFTA’. The same applies to references to territories or languages in an EU act. In 

addition, Paragraph 4(d) states that functions of the European Commission ‘in the context of 

procedures for verification or approval, information, notification or consultation and similar 

matters shall for the [EEA] EFTA States be carried out according to procedures established 

among them’.  

As a result of Protocol 1 to the EEA Agreement the contracting parties do not have to make 

recurrent adaptations for EEA specific provisions of an EU act when incorporating such EU acts 

into the EEA Agreement. However, such EEA specific adaptations may be needed in order to 

maintain the EEA’s two-pillar structure as Protocol 1 does not resolve all issues arising from 

the institutional set-up of the EEA (Baur 2016a: 58). The general use of such adaptations is 

examined in a specific chapter (see Chapter 3.1.2 and Chapter 9). By contrast, in this section, 

I address problems relating to the incorporation of EU secondary law and the EEA’s two-pillar 

structure. The case selection is based on an unpublished report of the Standing Committee of 

the EFTA states from 2012. In line with Baur (2016a: 48-51), I focus on the market authorisa-

tion of products, the issuing of fines and participation in regulatory agencies. The latter is ad-

dressed in Chapter 3.1.3. 
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Since the EEA Agreement entered into force, recurrent two-pillar issues have come up in the 

context of market authorisation of products. This applies, in particular, to centralised author-

isation schemes according to which the European Commission or an EU agency authorises 

products instead of the member states, which are responsible for market authorisation in the 

so-called decentralised procedure. There are two main possibilities of dealing with authorisa-

tion decisions made by the EU.8 First, if the authorisation by the EU constitutes a generally 

applicable EU act, it can be incorporated into the EEA Agreement. As a result, the EU act es-

tablishing the centralised authorisation scheme does not require EEA specific adaptations be-

fore its incorporation into the EEA Agreement. The most prominent example for this model is 

the incorporation of the Regulation (EC) No 1831/2003 on additives for use in animal nutrition 

(32003R1831, JCD 2/2005). There was no specific adaptation concerning the authorisation 

procedure. As a result, by the end of 2016, approximately 200 regulations adopted by the 

European Commission concerning the authorisation of new additives were incorporated into 

the EEA Agreement (e. g. 32005R0943).  

Second, various EU acts establishing centralised market authorisation were incorporated into 

the EEA Agreement with EEA specific adaptations that determine the responsibility for author-

isation decisions in the EFTA pillar. Generally speaking, such authorisations for the EFTA pillar 

can be issued by the EEA EFTA states, the ESA or the European Commission. In most cases, the 

EEA specific adaptations state that the EFTA states shall simultaneously and within 30 days of 

the authorisation by the EU take corresponding decisions on the basis of the relevant EU act. 

For instance, this model applies to the authorisation of medicinal products for human and 

veterinary use (32004R0726, JCD 61/2009) and of chemicals (32006R1907, JCD 25/2008). In 

this vein, the EEA EFTA states can maintain the EEA’s two-pillar structure by avoiding a formal 

transfer of their decision-making power to the EU, while the borrowings from the EU act and 

the tight time schedule shall ensure the homogeneity of EEA law. According to Fredriksen and 

Franklin (2015: 677) this solution has triggered the paradox situation in which ‘any decision 

binding on individuals in the [EEA] EFTA states will technically be made by national authorities, 

even though its content will be dictated by the underlying EU decision’. Moreover, there is an 

‘apparent lack of effective judicial protection’ as the EEA EFTA states ‘have no way to get the 

ECJ to rule on the legality of the underlying EU decision’ and a reference to the EFTA Court 

‘will leave the EFTA Court with the difficult task of second-guessing the outcome of a hypo-

thetical action for annulment before the EU courts’ (ibid.: 677). 

By contrast, in the case of Regulation (EC) No 1592/2002 on common rules in the field of civil 

aviation and establishing a European Aviation Safety Agency (EASA) the EEA specific adapta-

tion gives the EASA the competence to make decisions that directly apply throughout the EEA 

(32002R1592, JCD 179/2004). Put simply, the product authorisation in the very technical field 

of aviation security is based on a one-pillar model. This model increases the homogeneity of 

                                                      

8   It is an important caveat that in specific circumstances market authorisation that constitutes non-regulatory 
decisions can also be regarded as a surveillance task according to the definition of Protocol 1 to the EEA 
Agreement (para. 4(d)). Hence, the decision has not to be incorporated into the EEA Agreement while the 
respective competence is assigned to the ESA. Surveillance acts are often used to govern veterinary issues 
(Annex I to the EEA Agreement).  
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EEA law at the expense of the EEA EFTA states’ decision-making power. However, because the 

EEA EFTA states do not have the right to vote in the EASA, this model has been criticised as 

undermining the sovereignty of the EEA EFTA states and the underlying principle of their legal 

order (see Chapter 6; Nguyên-Duy 2012: 13; Holmøyvik 2015: 142). 

Questions related to the EEA’s two-pillar structure also emerge when an EU act entrusts the 

European Commission or an EU agency with the competence to issue fines directly to compa-

nies. For instance, based on Article 25 of Regulation (EC) No 216/2008 amending the above-

mentioned regulation establishing the EASA the European Commission may, at the request of 

the EASA, impose fines and periodic payments on the persons and undertakings to which the 

EASA has issued a certificate (32008R0216, JCD 163/2011). With regard to the EEA EFTA states, 

the EU refused an EEA specific adaptation that meant this task would be conferred on the 

national authorities of the EEA EFTA states. Instead, the EEA EFTA states and the EU agreed 

on an EEA specific adaptation that the ESA should be vested with the issuing of fines and that 

the EFTA Court (instead of the ECJ) shall have unlimited jurisdiction to review decisions where 

the ESA has imposed such fines or periodic penalty payments.  

By contrast, in the case of Regulation (EC) No 1228/2003 on conditions for access to the net-

work for cross-border exchanges in electricity an EEA specific adaptation states that the task 

of the European Commission to impose fines on undertakings (see Article 12) shall, for the 

EEA EFTA states, be carried out by their regulatory authorities (32003R1228, JCD 146/2005). 

From the perspective of the EEA EFTA states this solution may be in line with the EEA’s two-

pillar structure, yet with regard to the homogeneity of EEA law it is questionable whether the 

regulatory authorities in the EEA EFTA states have the same degree of independence and the 

same expertise as the European Commission.9  

A similar two-pillar issue was triggered by Article 84 of Regulation (EC) No 726/2004 which 

lays down procedures for the authorisation and supervision of medicinal products for human 

and veterinary use (32004R0726). The regulation allows the European Commission to impose 

financial penalties on the holders of the respective marketing authorisations. Again, the EEA 

EFTA states and the EU agreed that with regard to the EEA EFTA states this task shall be carried 

out by the national regulatory authorities of the EEA EFTA states. However, the adaptation 

text explicitly states that decisions made by these regulatory authorities shall be based on a 

proposal of the European Commission. Legally speaking, such a solution maintains the EEA’s 

two-pillar structure, but practically it comes close to a one-pillar model in which the decision-

making power of the European Commission is extended over the entire EEA. Finally, in the 

field of competition, the European Commission is allowed to act in nearly all EU – EEA EFTA 

cross-border cases. As a result, the European Commission may directly issue fines to compa-

nies located in an EEA EFTA state.  

In the history of the EEA many such two-pillar issues have come up and many of them are still 

awaiting a proper solution because the incorporation of the respective EU act into the EEA 

                                                      

9  In the EU, Regulation 1228/2003 was repealed by Regulation 714/2009, which has not yet been incorporated 
into the EEA Agreement. An agreement on the issuing of fines is awaited.  
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Agreement has been delayed. Most of these two-pillar issues follow a similar pattern, whereby 

an EU act entrusts the European Commission or an EU agency with specific competences, 

which – against the backdrop of the homogeneity of EEA law – cannot automatically be per-

formed by the ESA or the national authorities of the EEA EFTA states due to a lack of expertise 

and resources or a lack of independence.10 Moreover, two-pillar issues can vary from the par-

ticipation of the EEA EFTA states in EU bodies and their committees, the possibility of a polit-

ical dispute settlement by the EEA Joint Committee, or the question whether the EFTA Court 

or the ECJ is competent.  

Despite the similarities between various two-pillar issues, there seems to be no template that 

can be applied to them. Thus far, the respective solution was often related to specific charac-

teristics of the respective policy, such as the economic interdependence or political salience 

attached to an EU act (see also Chapter 6). This is likely to explain why the EEA EFTA states 

were willing to accept a one-pillar model for the very technical issue of aviation security while 

they refused such a model in other, i. e. more salient policy fields, in particular the financial 

services sector (see Chapter 3.1.3, participation in EU agencies). These findings are in line with 

Lavenex et al. (2010: 828), who observed that the macro-structures of an association agree-

ment do not necessarily reflect the sectoral modes of governance. On the other hand, as I will 

describe in more detail below, the specific arrangements do not break up the basic principles 

of this macro-structure which amounts to the fact that the EEA EFTA states do not have the 

right to vote in the EU policy-making and are unable, constitutionally, to accept decisions 

made by the EU institutions directly. 

This thesis does not provide a detailed case study on the various examples mentioned in this 

subchapter. Hence, it cannot be stated that those two-pillar issues defy the homogeneity of 

EEA law. However, they underline the complexity of the EEA’s two-pillar structure, which 

forces the contracting parties to negotiate EEA specific adaptations (see Chapter 3.1.2; Chap-

ter 9) and delays the incorporation of those EU acts into the EEA Agreement (see Chapter 8). 

Moreover, they show that over the last 20 years, a multitude of ad hoc rules for EEA decision-

making and surveillance has been added to the EEA’s two-pillar structure. 

General principles of EEA law  

The EEA Agreement has been conceptualized as a treaty under international law that lacks the 

‘supranational traits of the EU’ (Sverdrup 2004: 29). There is obviously a certain tension in the 

divergence between the EEA as international agreement and the EU as supranational legal 

order (Fredriksen 2012). To partially overcome this tension, the EFTA Court has characterised 

the EEA Agreement ‘an international treaty sui generis which contains a distinct legal order of 

its own’ (EFTA Court Case E-9/97 - Erla María Sveinbjörnsdóttir, para. 59). Moreover, it has 

stated that the ‘depth of integration of the EEA Agreement is less far-reaching than under the 

                                                      

10  There are also various examples where specific European Commission tasks were passed on to the Standing 
Committee of the EFTA states instead of the ESA. In this regard, the European Commission (2012: 10) pointed 
out that the strengthening of the responsibilities of the ESA by the EEA EFTA states ‘would strengthen the 
legitimacy of this institution and would increase the Commission/ESA parallelism’. 
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EC Treaty, but the scope and the objective of the EEA Agreement goes beyond what is usual 

for an agreement under public international law’ (ibid.: para. 59). According to Fredriksen 

(2012: 879) it is not clear which conclusions the EFTA Court draws from this characterisation. 

However, it shows the ambiguity of the EEA, which is also reflected in its different modes of 

governance. This ambiguity of the EEA is also characteristic for the debate on how to deal with 

state liability for breach of EEA law as well as direct effect and primacy of EEA law (Hreinsson 

2016: 381ff.). In this regard, Fredriksen (2010: 490f) concludes that the lack of an ‘EU-style 

direct effect’ and primacy ‘appears to be of greater significance in principle than in practice’ 

because the EFTA Court has been eager to develop ‘other mechanism intended to ensure the 

effectiveness of EEA law in the [EEA] EFTA states’.  

3.1.2 Decision-making in the EEA  

To be applicable in the EEA, EU secondary law first has to be incorporated into the EEA Agree-

ment. Currently, the EEA EFTA states use three different procedures to incorporate EU sec-

ondary law into the EEA Agreement. The most important procedure is the so-called standard 

procedure. It is anchored in Chapter 2 of the EEA Agreement but is further specified by a de-

cision of the Standing Committee of the EFTA states. The standard procedure has been slightly 

modified over time. However, in this chapter, I focus on the current procedure based on the 

Decision of the Standing Committee of the EFTA states No 1/2014/SC of 8 May 2014 (Standing 

Committee 2014), which is accessible on the EFTA website. The standard procedure applies to 

all EU acts that are not subject to the simplified or the fast-track procedure. I therefore first 

describe very briefly these two procedures before examining the standard procedure and 

other important aspects of EEA decision-making, such as constitutional requirements, the in-

volvement of the EEA EFTA states’ national parliaments and finally, EEA horizontal challenges 

and EEA specific adaptations. 

Simplified procedure 

The simplified procedure derogates from the general rule that all EU acts have to be incorpo-

rated into the EEA Agreement by way of a decision of the EEA Joint Committee (JCD) before 

becoming applicable in the EEA EFTA states. According to the simplified procedure the EEA 

EFTA states shall ‘simultaneously take measures corresponding to those taken by the EU’ 

(Standing Committee 2014: point 2.2.3). This means that the EEA EFTA states are obliged to 

implement and apply EU acts in the same manner and within the same deadlines as those 

applicable in the EU member states. The simplified procedure was introduced by Decision 

101/2001 of the EEA Joint Committee in September 2001 for veterinary acts concerning im-

ports from third countries and was extended to further aspects in the veterinary field in March 

2003 and 2005 (e. g. safeguarding and protective measures).  

Based on the criteria defined in the JCD 101/2001, the EFTA Secretariat identifies EU acts sub-

ject to the simplified procedure and makes a recommendation to the so-called Working Group 

on the Food Chain composed of experts from the EEA EFTA states which then has to decide 

whether an EU act is indeed subject to the simplified procedure. If an EEA EFTA state opposes 

incorporation by the simplified procedure, the respective EU act is incorporated using the fast-
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track or standard procedure. To ensure that the same provisions apply in the EU and EEA EFTA 

states, the EFTA Secretariat has to identify the relevant EU acts ‘within one week’ after the act 

was published in the Official Journal of the EU (OJ) and the Working Group on the Food Chain 

has to ‘approve the list of EU acts subject to the simplified procedure no later than two weeks’ 

after it has received the respective information from the EFTA Secretariat (ibid.: point 2.2.3). 

Hence, an EU act subject to the simplified procedure shall no later than three weeks after its 

publication in the OJ be applicable in the EEA. All EU acts subject to the simplified procedure 

are included in a special list provided by the EFTA Secretariat, which is published four times a 

year. Up to 31 December 2015 the EEA EFTA states incorporated 1 074 EU acts by employing 

the simplified procedure. Nearly all of those EU acts were decisions (or regulations) adopted 

by the European Commission.  

Fast-track procedure 

In May 2014 the EEA EFTA states agreed on the introduction of the so-called fast-track proce-

dure, presumably as the result of the increasing pressure on the EEA EFTA states to reduce 

delays when incorporating new EU secondary law into the EEA Agreement. The fast-track pro-

cedure applies to EU acts that, by nature, (i) do not raise any EEA horizontal challenges, (ii) do 

not need any adaptations, and (iii) do not call for any constitutional requirements (EFTA Sec-

retariat 2016: 6). To identify which EU acts the fast-track procedure is suitable for, the Stand-

ing Committee lists various working groups which are responsible for the incorporation of EU 

acts into the EEA Agreement as well as specific issues related to these working groups such as 

‘feed additives’ (Working Group on the Food Chain), ‘passenger seats’ (Expert Group on Agri-

cultural and Forestry Tractors) and ‘simple pressure vessels’ (Expert Group on Pressure Equip-

ment). Based on this list the EFTA Secretariat and the EEA EFTA states then decide whether a 

new EU act is suitable for the fast-track procedure or not.  

In total, by October 2016, the Standing Committee had listed 136 issues related to 32 working 

or expert groups to which the fast-track procedure should apply. All of those issues concern 

EU acts adopted by the European Commission. By contrast, for EU acts adopted by the Council 

or the Council and the European Parliament jointly, the fast-track procedure shall only apply 

in relation to inland waterways or EU acts that codify other EU acts that have already been 

incorporated into the EEA Agreement.11 The EFTA Secretariat can also initiate the fast-track 

procedure for EU acts that do not fall under any of these predefined criteria. On the other 

hand, however, an EEA EFTA state can oppose the use of the fast-track procedure ‘for any act 

at any time up until the point where the draft JCD has been sent to the relevant subcommittee’ 

if it provides the Secretariat with ‘a reasoned opinion as to why the fast-track procedure can-

not be applied in that particular case’ (EFTA Secretariat 2016: 6).  

                                                      

11  None of the EEA EFTA states has inland waterways. Hence, EU acts governing inland waterways may be 
incorporated into the EEA Agreement but do not have to be implemented in national law by the EEA EFTA 
states (see also Chapter 9 or the implementation database of the ESA). 



EEA in a nutshell   42 

 

 

Like the simplified procedure, the fast-track procedure shall ensure the fast incorporation of 

new EU secondary law into the EEA Agreement. However, in contrast to the simplified proce-

dure where EU acts are incorporated without a JCD and without formal involvement of the 

EFTA subcommittees, the fast-track procedure includes the same steps and players as the 

standard procedure but with more strict deadlines. In a nutshell, the fast-track procedure can 

be described as follows: At the level of the Standing Committee, the EEA EFTA states define 

the criteria based on which the EFTA Secretariat identifies EU acts suitable for the fast-track 

procedure. The experts of the EEA EFTA states then have to approve the choice of procedure 

by filling in the fast-track sheet, which is a standard sheet transmitted by the EFTA Secretar-

iat.12 If the EEA EFTA states do not oppose the choice of procedure by the EFTA Secretariat, 

the EFTA Secretariat prepares a draft JCD, which is first approved by the relevant EFTA sub-

committee and finally the EEA Joint Committee. In sum the time from the publication of an 

EU act in the OJ to the submission of the draft JCD to the EU shall not take more than seven 

weeks. However, it is important to mention that, in general, the fast-track procedure already 

starts when the proposal of an EU act is published in the EUR-lex database or an EU act is 

formally adopted by the EU.  

Standard procedure 

The standard procedure can be divided into six different stages: first, the early assessment of 

EEA horizontal challenges relating to a proposed EU act; second, the formal assessment of the 

final EU act upon its publication in the OJ; third, the draft of the JCD to incorporate an EU act; 

fourth, the formal adoption of the JCD; fifth, the ratification of the JCD if one or more of the 

EEA EFTA states point out the need to fulfil their own constitutional requirements, and finally, 

the implementation of an incorporated EU act into national law.  

Notwithstanding their limited access to EU policy-making, the EEA EFTA states aim to facilitate 

discussions on EEA horizontal challenges at an early stage (Standing Committee 2014). Subse-

quently, the EEA EFTA procedures to incorporate an EU act into the EEA Agreement shall be 

initiated before an EU act is formally adopted by the EU legislators. To this end, the EFTA Sec-

retariat is asked to identify proposals from the European Commission which fall under the 

scope of the EEA Agreement. The EFTA Secretariat shall then provide an initial assessment of 

possible EEA horizontal challenges to the experts of the EEA EFTA states, who are obliged to 

carry out their own assessment and thereafter transmit it to the EFTA Secretariat. An early 

assessment is also made of delegated acts or implementing acts adopted by the European 

Commission itself, starting with the publication of these acts in the EU register or when no 

                                                      

12  The standard sheet is an important tool for obtaining certain information on an EU act such as its EEA rele-
vance or its EEA horizontal challenges. Moreover, by using the standard sheet the EEA EFTA states can in-
dicate whether they require specific adaptations or have constitutional requirements. There are currently 
three different types of standard sheets: First, the ‘Commission Proposal Form’ is used for an early assess-
ment of the proposal of an EU act upon its publication by the European Commission. Second, the ‘Standard 
Procedure Form’ contains information on the publication of an EU act and the EFTA Secretariat’s assess-
ment of possible EEA horizontal challenges. The EEA EFTA states themselves then have to fill in their assess-
ment of EEA horizontal challenges. Third, on the ‘Fast-Track Procedure Form’ the EEA EFTA states have to 
confirm the proposed choice of procedure provided by the EFTA Secretariat.   
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more substantial changes are expected. In this regard, the experts of the EEA EFTA states shall 

take advantage of their participation in EU committees.  

Due to the high amount of EU legislation and the limited involvement of the EEA EFTA states 

in EU policy-making, an early assessment is not possible for all EEA relevant EU acts. Moreover, 

changes made by the Council or the European Parliament to an EU act may trigger new EEA 

horizontal challenges. Hence, even though there was an early assessment of EEA horizontal 

challenges in the proposal of an EU act, those challenges will again be addressed after the EU 

has officially adopted this legal act. To this end, the EFTA Secretariat transmits a standard 

sheet to the experts of the EEA EFTA states, who have to address possible EEA horizontal chal-

lenges. Based on the information and input provided by the experts of the EEA EFTA states, 

the EFTA Secretariat has then to draft a JCD.  

Generally speaking, the EFTA Secretariat is the most important player to ensure efficient in-

corporation of new EU secondary law into the EEA Agreement. In addition to the above-men-

tioned assessment of EEA relevance and EEA horizontal challenges, the EFTA Secretariat first 

ensures that EEA specific adaptations to new EU acts are coherent with existing adaptations; 

second, that related EU acts are grouped together in one draft JCD, and finally, that EU acts 

are correctly placed in the annexes or protocols of the EEA Agreement (Baur 2015: 26). On the 

EEA EFTA side the draft of a JCD is first approved by the relevant working group. In the event 

that no agreement can be reached at the level of the working group, ‘the item is referred to 

the subcommittee for discussion’ and in case there is no agreement in the subcommittee, it is 

referred to the Standing Committee (ibid.: 27). As soon as there is agreement within the EFTA 

pillar, the draft JCD ‘is handed over to the European External Actions Service (EEAS), which 

initiates an inter-service consultation in the [European] Commission’ (ibid.: 27).  

According to Council Regulation (EC) No 2894/94 of 28 November 1994 concerning arrange-

ments for implementing the EEA Agreement, the EU’s position is adopted by the European 

Commission. However, if the draft JCD includes adaptations which are ‘more than mere tech-

nical adjustments’, it has to be approved by the Council. There are no statistics regarding how 

often the Council has to approve a JCD before its formal adoption. However, when searching 

for key words in the EUR-lex database, I was able to find 75 Council decisions about which 

position the EU would adopt in the EEA Joint Committee.13 Most of those decisions are related 

to EU acts incorporated into Protocol 31 of the EEA Agreement (Cooperation in specific fields 

outside the four freedoms). Interview evidence further suggests that the Council mostly fol-

lows the recommendation of the European Commission (Interview 2011).  

Before the EFTA Secretariat hands over the draft JCD to the EEAS, EEA EFTA experts and ex-

perts of the European Commission may already conduct informal ‘inter-pillar’ negotiations. If 

the EU does not approve the draft JCD, the experts from the EEA EFTA states and the EEAS can 

meet in the joint subcommittees for formal ‘inter-pillar’ negotiations. The EEAS coordinates 

                                                      

13  Although the search in the EUR-lex database was not restricted to a specific period, I could not find any 
Council decisions that date back to before 1 January 2010.   
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its position closely with the respective Directorate-General as well as with the European Com-

mission’s legal service and the DG Budget. Once the contracting parties of the EEA have ap-

proved a draft JCD, the EFTA Secretariat and the EEAS consult on the timing of adoption in the 

EEA Joint Committee (EFTA Secretariat 2017a). On average, 24 JCDs were adopted per meet-

ing of the EEA Joint Committee between 1994 and 2015 (the number tends to increase over 

time). Before the contracting parties can adopt a JCD each EEA EFTA state has to inform the 

other contracting parties whether a proposed JCD requires the fulfilment of constitutional re-

quirements according to Article 103 of the EEA Agreement (see below). If an EEA EFTA state 

has indicated the need to fulfil constitutional requirements a JCD does not enter into force 

until the respective EEA EFTA state has notified the EFTA Secretariat of the fulfilment of its 

constitutional requirements. As I show in more detail in Chapter 8.3, the fulfilment of consti-

tutional requirements may take several months. The EFTA Secretariat forwards the notifica-

tion to the other contracting parties of the EEA Agreement and the JCD enters into force. 

Table 1 summarises the three different procedures used to incorporate EU acts into the EEA 

Agreement. Table 1 also refers to the timelines of the procedures. These timelines are based 

on Decision No 1/2014/SC of the Standing Committee of 8 May 2014 by which the EEA EFTA 

states streamlined all procedures to increase the EEA’s speed of incorporation. The cut-off 

point for the calculation of the different timelines is the submission of the draft JCD to the EU 

and not the formal incorporation of an EU act into the EEA Agreement (except for the simpli-

fied procedure). Hence, the time limits defined by the Standing Committee only refer to the 

drafting of a JCD within the EFTA pillar and do not include any indication for the negotiation 

of this JCD across the EFTA and EU pillar.  

To measure how long EEA decision-making can take, we also have to distinguish between EU 

acts adopted by the Council or the Council and the European Parliament jointly as well as EU 

acts adopted by the European Commission. Moreover, there are different deadlines for EU 

acts with and without adaptations. These differences are displayed in Table 1 but cannot be 

directly compared as the timeline for EU acts adopted by the Council or the Council and the 

European Parliament jointly starts with the formal publication of an EU act in the OJ while for 

EU acts adopted by the European Commission the point of reference is the publication in the 

EU register (which can be several weeks before its publication in the OJ). Regarding the stand-

ard procedure, there are also different timelines for EU acts with adaptations. The longer pe-

riod refers to the EU acts requiring EEA specific adaptations.  
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Table 1: Main procedures of the EEA to incorporate EU legislation into the EEA Agreement 

Procedure Purpose Scope of application Date Timeline* 

Standard 
procedure 

Ordinary incorpora-
tion of EU legislation 

All EU acts not eligible for the 
simplified procedure or the 
fast-track procedure 

1994 EP/Council: 25 weeks / 20 
weeks 
Commission: 25 weeks / 
20 weeks 

Simplified 
procedure 

Incorporation of EU 
acts without JCD 

Certain EU acts related to the 
food chain (Annex I and Chapter 
XII of Annex II) 

2000 3 weeks 

Fast-track 
procedure 

Fast incorporation of 
less salient EU acts  

EU acts without EEA horizontal 
challenges  

2014 EP/Council: 9 weeks 
Commission: 6 weeks  

 
Note: * The timeline for EP/Council acts is defined as the time between the publication of an EU act in the OJ and 
the submission of the draft JCD to the EU while for Commission acts the timeline already starts with the publica-
tion in the EU register. The timeline for the simplified procedure is defined as the time between the date of 
publication and the date of incorporation.  
Source: Author’s own compilation based on EFTA Secretariat 2016. 

 

Figure 7 provides empirical data on the development of EEA secondary law over time. The first 

panel of Figure 7 shows that the number of JCDs adopted per year increased from 44 JCDs in 

1994 to 321 in 2015. It also shows the purpose of a JCD and it can be seen that nearly all JCDs 

served the incorporation of EU secondary law into the EEA Agreement. By contrast, the second 

panel of Figure 7 considers how many EU acts were incorporated by which procedure. The 

analysis shows that between 2001 and 2015 the share of EU acts incorporated into the EEA 

Agreement by the simplified procedure from the total number of incorporated EU acts varied 

greatly between 42 and 7 per cent. Over the last five years of the period of analysis, however, 

the share of EU acts incorporated by the simplified procedure was more or less stable at ap-

proximately 12 per cent.  

The fast-track procedure was applied for the first time in 2015. From the total number of 548 

EU acts incorporated into the EEA Agreement in that year, 202 or 37 per cent were incorpo-

rated by the fast-track procedure. Preliminary data for the year 2016 shows that the share of 

EU acts incorporated by the fast-track procedure increased further to over 50 per cent. More-

over, in Chapter 8, I confirm that the time required to incorporate an EU act into the EEA 

Agreement is significantly lower for EU acts incorporated by the fast-track procedure com-

pared to the standard procedure. For this reason the fast-track procedure was extended 

slightly in September 2016. 
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Figure 7: Development of EEA secondary law over time, 1994-2015 

Number and types of decisions made by the EEA Joint Committee (JCD)  

Number of incorporated EU acts per year and procedure used (all types of EU acts) 

 

Source: Author’s own compilation based on dataset EEA sec law. 

Suspension of parts of the EEA Agreement (Article 102)  

In the event of a disagreement between the EU and the EEA EFTA states on the incorporation 

of a new EU act into the EEA Agreement, the procedure set out in Article 102 of the EEA Agree-

ment may be invoked. In a nutshell, Article 102 (para. 4 to 6) stipulates that the parts of the 

Annex of the EEA Agreement directly affected by the EU act in question, are suspended, if a 

conciliation procedure has proven to be unsuccessful (Pelkmans and Böhler 2013: 52). The 

initiation of Article 102 is not conditional on the explicit expression of a formal reservation 

about the incorporation of a new EU act but ‘may also be based on the fact that one party is 

of the opinion that a disproportionately long time is being taken to incorporate the act into 

the EEA Agreement’ (Norway 2012: 24). However, Article 102 includes procedural steps and 

further commitments that restrict its application. For instance, Article 102 does not start au-

tomatically if the incorporation of a new EU act is delayed. Instead, to maintain transparency 

and legal certainty, any party of the EEA Agreement has to explicitly define and communicate 

when the 6-month period referred to in Article 102 (4) starts (Baur 2016b: 71).  

Moreover, the contracting parties are then addressed to embrace ‘all further possibilities to 

maintain the good functioning’ of the EEA. In this regard, Article 102 (4) also states that the 

contracting parties can take notice of the equivalence of their legislation instead of a formal 

incorporation of an EU act into the EEA Agreement (see briefing of the European Parliament 

(2017) for the practical differences of incorporation and equivalence on the example of the 

EU banking legislation). These restrictions of the suspension procedure set out in Article 102 

again confirm that the incorporation of new EU secondary law into the EEA Agreement ‘is a 
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matter of political negotiation’ (ibid.: 70) aiming for a ‘mutually acceptable solution’ (Article 

102 para. 3). Finally, Article 102 (6) states that ‘rights and obligations which individuals and 

economic operators have already acquired’ under the EEA Agreement shall remain in case of 

a suspension.  

To date Article 102 has only been formally invoked twice and in both instances, the six-month 

conciliation meant a suspension was averted (Pelkmans and Böhler 2013: 53). The first case 

concerned the incorporation of the Second Money Laundering Directive (32001L0097), which 

expanded the catalogue of predicate offences for money laundering by including fraud affect-

ing the EU’s financial interests (see Frommelt and Gstöhl 2011: 33f.). The directive refers to 

the Convention on the Protection of the European Communities’ Financial Interests and other 

EU acts. During the incorporation procedure Liechtenstein doubted the EEA relevance of these 

references because they mainly refer to tax policy and criminal law (Liechtenstein 2003: 3). 

Furthermore, Liechtenstein feared that the inclusion of references to an EU Convention could 

change the field of application of the Second Money Laundering Directive in the EU and the 

EEA without the approval of the EEA EFTA states. 

The numerous objections of Liechtenstein’s government regarding EEA relevance led to sev-

eral adaptations and three bi- and unilateral declarations of the contracting parties during the 

incorporation process of the directive into the EEA Agreement (JCD 98/2003). Despite these 

difficulties, the incorporation of the Second Money Laundering Directive was not subject to 

an unusually long delay. In total it took the EEA EFTA states 615 days to incorporate the di-

rective into the EEA Agreement. The conciliation itself (based on Article 102) took approxi-

mately eight months (Pelkmans and Böhler 2013: 53). With the possible suspension of the 

entire Annex IX (Financial services) of the EEA Agreement in mind, all players were forced to 

achieve a fast result, and there was also very little opposition during the domestic implemen-

tation procedure in Liechtenstein (Landtagsprotokoll 18 December 2003). Liechtenstein was 

very surprised by the speed with which the European Commission had called for Article 102 

and by the indifference of its EEA EFTA partners Norway and Iceland, since the objections of 

Liechtenstein is stated to refer mainly to the preservation of the EEA’s two-pillar structure and 

did not challenge the upgrading of the fight against money laundering.  

The second case was the Citizenship Directive (32004L0038) which was not assessed as EEA 

relevant by Iceland and Liechtenstein. In a nutshell, the Citizenship Directive lays down the 

conditions for the right of free movement and residence for EU citizens and their family mem-

bers. However, it also included the concept of Union Citizenship which has no equivalent in 

the EEA Agreement. To finally incorporate the directive into the EEA Agreement the EEA EFTA 

states and the EU agreed on various adaptations and a Joint Declaration which excluded any 

prejudice of the incorporation to the future development of the EEA’s functional scope (JCD 

158/2007; see Jonsdottir (2013) for a comprehensive case study). In total the incorporation of 

the directive took 1 317 days, yet of that the contracting parties spent almost twelve months 

on conciliation (Pelkmans and Böhler 2013: 53). 

Taking into account that the EEA EFTA states are highly dependent on access to the single 

market, Pelkmans and Böhler (2013: 53) call the procedure of Article 102 and the possible 
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suspension of substantial parts of the EEA Agreement as the ‘nuclear option’ with ‘the practi-

cal effect of by-passing the formal maintenance of sovereignty (on EEA issues) for the EEA-3 

countries [EEA EFTA states] and forcing them to accept a de facto dependence on EU decision-

making’. However, the empirical analysis provided in Chapter 8 of this thesis shows that due 

to serious delays the conditions of invoking Article 102 would have been in place anyway for 

many EU acts. Hence, Pelkmans and Böhler (2013) may overestimate the practical relevance 

of Article 102. Indeed, the European Commission (2012: 8) itself states in its review of the 

functioning of the EEA Agreement that ‘despite the existence of a procedure in case of disa-

greements on the incorporation of the new EU acquis within the EEA Agreement (…), the EU 

has so far sought to address the situation through discussions (principally at technical level) 

to convince EEA EFTA countries to take corrective action’. At the same time, the European 

Commission concludes that the absence of the procedure under Article 102 has ‘caused 

lengthy negotiations and unproductive situations of public political controversy’ (ibid.: 9).  

Due to the lack of practical examples, the actual consequences of Article 102 are not yet spec-

ified. According to the Norwegian government, a suspension would only affect the relevant 

part of the Annex of the EEA Agreement that is directly affected by the EU act in question 

(Norway 2012: 25). By contrast, the European Commission (2012: 9) points out that ‘in order 

to effectively oppose any attempt by an EEA EFTA partner to incorporate EEA relevant EU 

legislation in a selective manner, the EU side should, evidently, ensure that the part of the 

Annex to be ultimately suspended would impact negatively on the partner’s interests, rather 

than merely suspend parts of the Agreement that the contravening partner wishes to ignore’.  

The question remains why the EU has not used the procedure described in Article 102 more 

often. In this regard, Baur (2016b: 74) hints that the reticence of the EU to invoke the 

measures provided by Article 102 (5) may be based on ‘uncertainty as to whether the Council, 

and hence the EU Member States, or EEAS is competent in this situation’. However, this claim 

does not fully resolve the puzzle that the EU does not make use of its superior bargaining 

power to ensure the incorporation of EU secondary law into the EEA Agreement in due time. 

The European Commission (2012: 9) itself calls Article 102 ‘a deterrent’ but warns that it could 

easily be perceived by the EEA EFTA states as ‘an alleged imposition from Brussels’. Legally 

speaking, however, the procedure provided for in Article 102 is a legitimate tool for the EEA 

EFTA states as well as the EU to insist that the contracting parties comply with their obligations 

set out in the EEA Agreement. Against this background, I assume that the reticence of the EU 

to invoke Article 102 is likely to confirm the EU’s commitment to compromise and consensus 

rather than hard bargaining. Likewise, this reticence of the EU is likely to result from the de-

creasing relevance of and interest in the EEA. However, further research is necessary to test 

these assumptions.  
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Constitutional requirements (Article 103)14 

In general, the incorporation of an EU act into the EEA Agreement requires the unanimous 

decision by the EEA EFTA states as well as the agreement between the EEA EFTA states and 

the EU. Moreover, before the formal adoption of a JCD, each EEA EFTA state has to inform the 

other contracting parties if the fulfilment of constitutional requirements is called for. Accord-

ing to Article 103 of the EEA Agreement, a JCD cannot enter into force until the members of 

the national parliament of the EEA EFTA state that had acknowledged constitutional require-

ments have ratified the respective JCD. On average (median), it takes 266 days until the EEA 

EFTA states fulfil their constitutional requirements (see Chapter 8.3 for detailed results). Tech-

nically speaking, however, the EEA EFTA states may even fulfil the constitutional requirements 

before the formal adoption of the JCD. The members of the parliament of an EEA EFTA state 

can only approve a JCD but cannot make any changes or adaptations, neither to the JCD nor 

the EU act itself.  

Each EEA EFTA state has its own rules and requirements to fulfil before launching a procedure 

in accordance with Article 103. In Liechtenstein, for instance, the EEA Committee of the Liech-

tenstein parliament (‘EWR-Kommission’, LGBl. 2013.009, Article 69) meets a few days prior to 

the meeting of the EEA Joint Committee in order to decide whether a procedure in accordance 

with Article 103 is necessary for a specific EU act. The parliamentary EEA Committee makes 

its decision based on a recommendation from the EEA Coordination Unit of the Liechtenstein 

government whose experts also participate in the meetings of the parliamentary EEA Com-

mittee so questions raised by the Members of Parliament (MP) can be answered directly. In 

nearly all cases the parliamentary EEA Committee decides according to the recommendation 

of the government without much discussion (Frommelt 2011a: 10).  

To make its recommendation the EEA Coordination Unit receives reports from the responsible 

department of the Liechtenstein public administration concerning: the content of an EU act; 

specific information on the expected impact of an EU act on Liechtenstein’s bilateral relations 

with Switzerland; the financial costs; and legal amendments triggered by the respective EU 

act. The recommendation itself is based on an expert opinion of Liechtenstein’s Constitutional 

Court (StGH 1995/14, Liechtensteinische Entscheidungssammlung (LES) 1996, 119ff.), which 

specified the provisions of the EEA Agreement (Article 103) and of Liechtenstein’s Constitution 

(Article 8). According to the Constitutional Court, parliament’s approval of a JCD is only nec-

essary if the corresponding JCD changes domestic law or has financial consequences. By con-

trast, delegated and implementing EU acts, EU acts with a specific addressee, non-binding EU 

acts and EU acts that simply amend or consolidate other EU acts do not require the approval 

of the Liechtenstein parliament (Landtag). This also applies to EU acts that are invalid for Liech-

tenstein due to its specific geographic and economic properties. Furthermore, the Constitu-

tional Court stated that the decision of the parliamentary EEA Committee has to reflect the 

efficiency and proper working of the EEA Agreement. Finally, it highlights the necessity of close 

                                                      

14  Text passages referring to the parliamentary EEA Committee of Liechtenstein and the Liechtenstein Parlia-
ment are partly copied from Frommelt and Gstöhl (2011: 25f.). See also Frommelt (2011a) for more empir-
ical data on the involvement of the Liechtenstein Parliament in EEA matters. 
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cooperation between government and parliament to ensure the democratic legitimacy of the 

EEA policy-making process. These specifications give all players certain room for interpreta-

tion as to whether the stipulation of constitutional requirements is necessary or not. 

If Liechtenstein has pointed out the need to fulfil its own constitutional requirements to a JCD, 

the Landtag has to approve the respective JCD in a plenary meeting for which the government 

provides a short report addressing its relevance and consequences. The debates in the Land-

tag on a JCD are usually very short. In most cases there are just very few requests to speak 

made by the MPs. An exception was the incorporation of the Directive 94/34/EC on Parental 

Leave (31994L0034, Landtagsprotokoll 17 June 1999) which caused an extensive and emo-

tional discussion. In other more controversial cases, like the incorporation of the Second 

Money Laundering Directive (32001L0097, Landtagsprotokoll 18 December 2003), the Di-

rective on practice of the profession of lawyer (31998L0005, Landtagsprotokoll 22 November 

2002) or the Environmental Assessment Directive (32001L0042, Landtagsprotokoll 22 Novem-

ber 2002), opposition was mainly motivated by the specific interests of individual MPs. The 

practical relevance of Article 103 to Liechtenstein is thus limited and is a right to information 

rather than a decision-making power of the Landtag. 

Interview evidence (Interviews 2014) suggests that Iceland and Norway apply similar criteria 

when constitutional requirements are stipulated. In its report no. 23 (2005-2006) on the im-

plementation of European policy, the Norwegian government states that the approval of a 

JCD is required if a related EU act amends Norwegian law, entails financial obligations or is 

regarded as a matter of special importance (Norway 2005: Chapter 2.6). To this end, experts 

of the Norwegian government and members of the Norwegian Parliament (‘Storting’) meet in 

the Storting’s EEA Committee prior to meetings of the EEA Joint Committee (Stortinget.no 

2017). Likewise, Article 3 of the ‘Meðferð EES-mála’-Act of the Icelandic parliament (Althingi.is 

2017a) states that no decision will be made by Iceland in the EEA Joint Committee without 

prior consultation with the Parliamentary Committee on Foreign Affairs.  

Despite quite similar procedures and criteria, the number of constitutional requirements and 

the required time for parliamentary approval (see Chapter 8) varies greatly over time as well 

as across policy fields and countries, but thus far in no EEA EFTA state has there been a veto. 

Figure 8 shows that the share of JCDs with constitutional requirements from the total number 

of JCDs adopted in a year varies between 21 and 5 per cent. The second panel of Figure 8 

displays the total number of constitutional requirements for each EEA EFTA state. In total, 

between 1 January 1994 and 31 December 2015, the EEA EFTA states specified that constitu-

tional requirements must be fulfilled in 468 JCDs. However, there were only 87 JCDs where all 

EEA EFTA states established that constitutional requirements had to be fulfilled. Surprisingly, 

although Iceland and Norway have similar economic interests and a comparable legal tradi-

tion, they have only slightly more often pointed out the need to fulfil their own constitutional 

requirements to the same JCDs (126 cases) than Norway and Liechtenstein (119 cases) or Ice-

land and Liechtenstein (115 cases). 
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Figure 8: Stipulation of constitutional requirements, 1994-2015 

Share of JCDs with constitutional requirements 

Number of JCD with constitutional requirements by country 

 

Note: Liechtenstein joined the EEA in May 1995, which is why it did not point out the need to fulfil its constitu-
tional requirements to various JCDs adopted in 1994 and by which time many EU acts adopted between 1992 
and 1994 had already been incorporated into the EEA Agreement.   
Source: Author’s own compilation based on dataset EEA sec law. 
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in Liechtenstein there is a high level of consent and little debate about EEA matters. This ap-

plies to both the approval of a JCD with constitutional requirements as well as the implemen-

tation of EU directives into Liechtenstein law (Frommelt 2011a). In line with the empirical re-

sult of Liechtenstein, the degree of political disagreement among the members of the Norwe-

gian Storting on EEA policies is very low and decreased over time (at least until 2011; EEA 

Review Committee 2012: Chapter 11.4.3). In this vein, the national parliaments of the EEA 

EFTA states have generated a quasi-automatic procedure to incorporate EU secondary law 

into the EEA Agreement and implement it into national law (see Nguyên-Duy 2012 for a critical 

assessment of the Storting). Moreover, the Norwegian EEA Review Committee (2012: Chapter 
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than European Committees in the national parliaments of the Scandinavian EU states which 
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ment of the EEA EFTA states’ national parliaments, it is often argued, contributes to the EEA’s 
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Parliamentary involvement in EEA matters 

The integration of the national parliaments in EEA decision-making is not limited to the stipu-

lation and approval of constitutional requirements according to Article 103 of the EEA Agree-

ment. Instead, based on special parliamentary procedure rules on EEA matters the national 

parliaments of the EEA EFTA states may be informed and consulted at different stages in the 

EEA decision-making process. However, thus far, there is no comparative analysis of such pro-

cedures. This thesis cannot fill this research gap. In this section, however, I present four ana-

lytical dimensions in order to analyse the involvement of the national parliaments in EEA de-

cision-making and which may inspire further analyses.  

First, we have to define which parliamentary committees and delegations may deal with EEA 

matters. In the case of Liechtenstein, the parliamentary EEA Committee can only decide 

whether Liechtenstein shall point out the need to fulfil specific constitutional requirements 

whereas the approval of those constitutional requirements is exerted by the parliamentary 

assembly. Moreover, strategic questions on Liechtenstein’s European politics are addressed 

by the parliamentary Foreign Affairs Commission or, at the EEA EFTA level, by the delegation 

to the EFTA and EEA Parliamentary Committee. Taking into account the limited resources of 

the Liechtenstein Parliament it is hard to understand why there are three different institutions 

with different MPs between whom there is no formal exchange or cooperation. By contrast, 

Iceland does not have a special parliamentary EEA Committee. Instead, EEA matters are dealt 

with by the Foreign Affairs Committee which regularly meets with the Icelandic delegation to 

the EFTA and EEA Parliamentary Committees (Article 3, Verklagsreglur um þinglega meðferð 

EES-mála; Althingi.is 2017b). The same applies to Norway where the parliamentary European 

Commission is composed of members of the Foreign Affairs and Defence Committee as well 

as members of the delegation to the EFTA and EEA Parliamentary Committees (Storting.no 

2017).  

Second, the opinions of or resolutions passed by the national parliaments and their commit-

tees may have different degrees of obligation. In the case of Liechtenstein, apart from the 

stipulation of constitutional requirements, the government is not obliged to take any other 

recommendations made by the Landtag into account. Hence, the Landtag cannot oblige the 

Liechtenstein government to take up a certain position in EEA decision-making. By contrast, 

the Norwegian parliamentary European Commission and the Icelandic Foreign Affairs Com-

mittee can advise their governments what position they shall take on EEA matters. Neverthe-

less, it is up to the governments themselves to make the final decision (Storting.no 2017; Al-

thingi.is 2017b, Article 2).  

Third, the EEA EFTA states may have different timelines regarding when they consult their 

parliaments on EEA matters. Again, Liechtenstein lacks any concrete commitments except for 

the stipulation of constitutional requirements. By contrast, there are various provisions that 

oblige the Norwegian and Icelandic governments to integrate their parliaments in the EEA 

decision-making process from an early stage. For instance, the Norwegian government regu-

larly has to provide the parliamentary European Commission with a list of proposed and 

adopted EU legislation that is EEA relevant (Norway 2005: Chapter 2.6).  
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Fourth, the national parliaments of Iceland and Norway have established institutional ties to 

the European Parliament. In this regard, the Storting has been particularly active, for instance, 

by establishing its own office in Brussels (but not in the building of the European Parliament 

as originally intended) (EEA Review Committee: Chapter 11.1). By contrast, due to a lack of 

resources, the Landtag currently has no ambition to strengthen its cooperation with the Eu-

ropean Parliament.  

To sum up, the parliamentary procedure rules on EEA matters are quite similar in Iceland and 

Norway. In both states, the national parliaments have gradually improved their access to in-

formation and consultation regarding pre-pipeline and pipeline EEA matters and may even 

advise their government to take a specific position on EEA matters. By contrast, the Liechten-

stein Parliament is rarely informed in detail about the EEA decision-making process and there-

fore does not make any recommendations. Nevertheless, even though the Althingi and Stor-

ting are consulted by their governments from an early stage, their impact is likely to be mar-

ginal as the EEA Agreement provides very little leeway for the EEA EFTA states to put forward 

their interests. Against this background, I fully agree with most experts that, in practice, the 

EEA Agreement has undermined the legislative power of the national parliaments of the EEA 

EFTA states (see e. g. EEA Review Committee 2012: Chapter 26; Jonsdottir 2013: 163). How-

ever, in Chapter 10, I argue that any further, or a more mandatory, inclusion of the national 

parliaments of the EEA EFTA states in EEA decision-making is likely to decrease the effective-

ness of the EEA as it delays the incorporation of new EU secondary law into the EEA Agreement 

and thus triggers different legal obligations between the EU and the EEA. Put differently, the 

EEA can be seen as a democratic trap because of the difficulty of counterbalancing output 

legitimacy (i. e. homogeneity of EU and EEA law) and input legitimacy (i. e. participation of 

domestic players).  

Horizontal challenges and EEA specific adaptations 

The assessment of EEA horizontal challenges determines whether an EU act is incorporated 

using the fast-track procedure or the standard procedure. According to the EFTA Secretariat 

EEA horizontal challenges may arise when an EU act ‘has a material and/or structural impact 

on EEA law or the EEA institutional framework’ (EFTA Secretariat 2016: 5). Put differently, EEA 

horizontal challenges indicate that the scope and the institutional requirements set out in an 

EU act may conflict with the functional scope and level of centralisation of the EEA Agreement. 

For instance, horizontal challenges occur ‘in relation to the delegation of competence in the 

EU pillar, fines to be imposed by an EU institution or body, reference to criminal sanctions or 

provisions with third-country elements’ (ibid.: 5).  

EU acts with horizontal challenges are likely to require EEA specific adaptations. The right to 

make such adaptations is not mentioned in the main part of the EEA Agreement but is stated 

in the introductory part of Protocol 1 according to which EEA specific adaptations ‘necessary 

for individual acts are set out in the Annex where the act concerned is listed’. Between 1 Jan-

uary 1994 and 31 December 2015 86.7 per cent of EU acts were incorporated without any 

adaptations. However, in the remaining cases, EEA specific adaptations of a technical or sub-

stantial nature were included in the JCD in order to adjust the scope of application of an EU 
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act to the particular features of the EEA or the particular situation of an EEA EFTA state (Baur 

2016a: 59).   

Thus far, there has been no systematic analysis of EEA specific adaptations to EU acts incor-

porated into the EEA Agreement. In this thesis, however, I have tried to code all adaptations 

that have been included in the EEA Agreement based on the wording of the adaptation and 

the wording of the EU provision the adaptation is referring to. To this end, I have defined 

seven analytical dimensions.  

First, I distinguish between horizontal or sectoral adaptations and ad hoc adaptations. Most 

adaptations are ad hoc adaptations adopted by the EEA Joint Committee JCD and refer to a 

specific EU act. By contrast, sectoral adaptations do not refer to a specific EU act but to an 

entire EU policy in terms of a whole annex or chapter of an annex of the EEA Agreement. In 

this vein, sectoral adaptations typically cover all acts to be incorporated into this specific an-

nex or chapter. There are only a few sectoral adaptations and most of them have not changed 

much since the EEA Agreement entered into force. Hence, sectoral adaptations are of minor 

relevance for the analysis of EEA decision-making. However, they are very important in order 

to analyse differentiation within the EEA law (see Chapter 9). 

Second, I distinguish between technical and substantial adaptations. Technical adaptations do 

not change the scope of application of an EU act because they simply replace EU specific terms 

with the EEA related phrase15 or add the regulatory specifications of the EEA EFTA states to 

the respective list of EU states. In addition, technical adaptations are adaptations that simply 

amend other adaptations or recurring adaptations.  

Third, I distinguish between general adaptations that apply to all EEA EFTA states and country-

specific adaptations that apply only to a specific EEA EFTA state. Fourth, I consider the purpose 

of an adaptation. To this end, I distinguish between adaptations concerning the EEA’s institu-

tional framework (institutional adaptations), adaptations related to the EEA’s functional scope 

(scope adaptations) and adaptations referring to specific regulatory measures (regulatory ad-

aptations). Fifth, I examine the extent of an adaptation by differing between adaptations that 

apply to the entire EU act and adaptations that are related to specific provisions. Sixth, adap-

tations can be temporary or permanent.16 An overview on the different types of adaptations 

and their dimensions is provided in the Annex Table Ax 10 (see Annex). Finally, some adapta-

tions may exempt an EEA EFTA state from the validity of an EU act. These specific adaptations 

are treated as opt-outs that trigger differentiated integration in terms of ‘territorially unequal 

formal validity of EU legal rules’ (Duttle et al. 2016: 5; see Chapter 9 for more details).  

                                                      

15  Some of those adaptations should actually be covered by Protocol 1. 
16  The coding has been simplified several times in order to increase reliability. Indeed, except for the purpose 

of an adaptation the final coding is rather straightforward. However, with regard to the purpose of an EU 
act it was sometimes difficult to distinguish between institutional adaptations and scope adaptations. As a 
result, this distinction was not used when analysing the effects of specific adaptations on the speed of in-
corporation of the EEA.  
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Figure 9 shows the frequency and distribution of EEA specific adaptations and the related JCD. 

The first panel of Figure 9 displays the share of JCDs containing adaptations across the differ-

ent annexes and protocols of the EEA Agreement differing between substantial and technical 

adaptations. For most annexes the share of JCDs containing adaptations is below 30 per cent. 

However, between 1 January 1994 and 31 December 2015, more than half of the adopted 

JCDs contained adaptations related to Annex IV (Energy), Annex VIII (Right of Establishment), 

Annex XIV (Competition), Annex XV (State Aid) and Annex XVII (Intellectual Property), whereas 

the share of technical adaptations was particularly high for Annex XIV and XV of the EEA Agree-

ment. Annex V of this thesis provides further analyses on the frequency of EU acts with EEA 

specific adaptations as well as statistics on the different purposes of EEA specific adaptations. 

These analyses show that most general adaptations do not include clearly defined opt-outs 

and therefore do not create differentiation. By contrast, most country-specific adaptation ex-

empt an EEA EFTA state from the implementation of an EU act or a specific provision of it. 

With regard to the purpose of EEA specific adaptations the analysis shows that most adapta-

tions are institutional adaptations that adjust an EU act to the EEA’s institutional framework. 

According to the second panel of Figure 9 the maximum share of JCDs containing adaptations 

was 31.4 per cent in 2004 whereas the minimum share of JCDs with adaptations was 7.1 

per cent in 1995. The share of JCDs containing adaptations was particularly high between 1999 

and 2009 but has tended to decrease in the recent years, which confirms the impression of 

EEA experts of the Liechtenstein public administration, who stated in an online survey that it 

has become more difficult to negotiate EEA specific adaptations and that there is only little 

room for manoeuvre (Frommelt 2015c: 22). Interview evidence also suggests that the negoti-

ations for adaptations between the EU and the EEA EFTA states but also the EU internal agree-

ment on EEA specific adaptation has become more time consuming. 

The third panel of Figure 9 displays the frequency of EEA specific adaptations by differing be-

tween substantial and technical adaptations on the one hand, and general and country-spe-

cific adaptations on the other hand. In total the data contain 7 303 EU acts of which 86.7 

per cent were incorporated without EEA specific adaptations. Moreover, 6.1 per cent of the 

EEA specific adaptations were purely technical. Put differently, only 7.2 per cent of the EU acts 

incorporated into the EEA Agreement between 1 January 1994 and 31 December 2015 con-

tained EEA specific adaptations that changed the scope of application of an EU act and there-

fore codified different standards or procedures for the EU and EEA EFTA states. The final panel 

of Figure 9 distinguishes between general and country-specific adaptations. It shows that most 

adaptations were general adaptations. Nevertheless, in total, 6.3 per cent of all EU acts incor-

porated into the EEA Agreement required country-specific adaptations.  

It is an important caveat that even substantial adaptations do not necessarily violate the ma-

terial homogeneity of EU and EEA law. For instance, for the purpose of the EEA Agreement, 

the provisions of Regulation (EC) No 726/2004 which establishes a European Medicines 

Agency shall be read with the adaptation that the right to impose financial penalties on the 

holders of marketing authorisations established in an EFTA state is carried out by that EFTA 

state and not the European Commission as it is stated in the EU act and not the ESA as would 
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be expected due to the EEA’s two-pillar structure (32004R0726, JCD 61/2009; see also Chapter 

3.1.1). Put simply, the adaptation has changed the institution that has the right to impose 

penalties on the EEA EFTA states but not the criteria to do so or the types of penalties. By 

contrast, the provisions of Directive 2005/35/EC on ship-source pollution shall be read with 

an adaptation of the second sentence of Article 4, which defines certain infringements as crim-

inal offences, and shall not apply for the purpose of the EEA Agreement (32005L0035, JCD 

65/2009). Hence, due to the adaptation, the EEA EFTA states are not obliged to exert a certain 

type of penalties (i. e. criminal law sanctions) because criminal law is not covered by the EEA’s 

functional scope (see Chapter 3.2). In Chapter 9, I therefore use the term ‘opt-outs’ for all 

substantial adaptations that exempt the EEA EFTA states from the application of a certain EU 

act or provision of that EU act. However, all adaptations have in common that the relevant 

provision of an EU legal act for the purposes of the EEA is to be read differently than in the 

EU.  

To sum up, most adaptations are purely technical. They shall fit an EU act within the EEA’s 

institutional and regulatory framework but do not change the rights and obligations set out 

by that EU act. By contrast, some adaptations may change those specific rights and obligations 

set out in an EU act for the purpose of the EEA or define a specific cooperation mechanism 

between the EU and the EFTA pillar. Those adaptations are mainly used to solve EEA horizontal 

challenges or to define specific regulatory measures for the EEA EFTA states. Politically, how-

ever, adaptations may also compensate for the EEA EFTA states’ limited access to EU policy-

making. As a result, I again provide a more detailed analysis of the causes and effects of EEA 

specific adaptations in Chapter 9. Moreover, in Chapter 8, I analyse how EEA specific adapta-

tions affect the speed of incorporation into the EEA. Additional figures on the number of ad-

aptations are provided in Annex II and Annex III of this thesis.  

To conclude, this subchapter on the decision-making in the EEA provides a better understand-

ing of the EEA’s policy process by taking stock of the different procedures and horizontal chal-

lenges. The EEA’s policy process covers the period from the very beginning of the creation of 

an EU act to its incorporation into the EEA Agreement as well as its implementation into na-

tional law by the EEA EFTA states. In this thesis, however, I focus on rule selection and rule 

adoption by the EEA EFTA states. Accordingly, the implementation of incorporated EU acts 

into national law was omitted from this subchapter.  

This chapter has shown that the early assessment of EU secondary law is crucial to ensure 

efficient incorporation. In the next subchapter, I therefore describe what possibilities the EEA 

EFTA states have to participate in EU policy-making.  
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Figure 9: EEA specific adaptations, 1994-2015  

Share of JCDs with adaptations across annexes 

 
Share of JCDs with adaptations over time 

 
Share of EU acts with adaptations by extent and addressee of the adaptation  

  
Note: Declarations added to an EU act have been treated as an adaptation if they refer to a specific EU act. The 
data do not include JCD/EU acts assigned to the protocols of the EEA Agreement, JCDs without EU acts or EU 
recommendations, or other non-binding EU acts.  
Source: Author’s own compilation based on dataset EEA sec law. 
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3.1.3 Organisational inclusion of the EEA EFTA states  

To examine the EU’s external governance, Lavenex (2011: 373) distinguishes between ‘the 

regulatory boundary – that is the degree to which EU rules are extended to the third countries 

in question – and the organisational boundary – that is, the question how far this regulatory 

extension is accompanied by organisational inclusion, relating to the possibilities for third 

countries to participate in the determination of the relevant acquis’. This section will address 

the EEA EFTA states’ inclusion in EU policy-making. To this end, I present different ways the 

EEA EFTA states can participate in EU policy-making as well as some statistics on the EEA EFTA 

states’ access to EU policy-making. Finally, I summarise the experiences that EEA experts of 

the EEA EFTA states have made when engaging in EU policy-making. The chapter shows that 

the degree of the EEA EFTA states’ organisational inclusion in EU policy-making covers a wide 

range from no organisational inclusion to almost full organisational inclusion. However, full 

organisational inclusion is currently only possible in EU committees that do not have legislative 

power. In a nutshell, I argue that the level of organisational inclusion reflects the specific 

modes of governance in a policy field and the economic interdependence and political salience 

attached to a policy.  

Types of decision-shaping 

Based on so-called ‘decision-shaping’, the EEA EFTA states are involved in the creation of new 

EU legislation from an early stage. Put simply, decision-shaping describes ‘the process of con-

tributing to and influencing policy proposals up until they are formally adopted’ (EFTA Secre-

tariat 2009: 20). The term itself is not included in the EEA Agreement, nor can it be found in 

the EU glossary. Nevertheless, it has become the ‘established term’ (ibid.: 20) to describe the 

various ways the EEA EFTA states contribute to EU policy-making despite not having the right 

to vote. Hence, decision-shaping is opposed to decision-taking, which is usually left to the EU 

member states.  

The EEA Agreement contains several provisions that oblige the EU to consult the EEA EFTA 

states and exchange information with them about the development of new EU law. Most 

prominently, this obligation is addressed by Article 99 of the EEA Agreement, which states 

that ‘as soon as new legislation is being drawn up’ by the European Commission in a field 

covered by the EEA Agreement, the European Commission ‘shall informally seek advice from 

experts of the [EEA] EFTA states in the same way as it seeks advice from experts of the EC 

member states for the elaboration of its proposals’. Moreover, based on Article 100 of the 

EEA Agreement, the European Commission ‘shall ensure experts of the [EEA] EFTA states as 

wide a participation as possible according to the areas concerned, in the preparatory stage of 

draft measures to be submitted subsequently to the committees which assist the EC Commis-

sion in the exercise of its executive powers’.  

Due to the multitude of institutions and rules governing EU policy-making, there is no exhaus-

tive list of the different ways non-member states can be involved in the EU policy-making pro-

cess. In this subchapter, I therefore focus on the most important mechanisms for the EEA EFTA 

states. This includes the secondment of national experts; the submission of comments and 
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written contribution; participation in EU programmes and their committees; participation in 

EU agencies and their institutions and committees; participation in expert groups and similar 

entities of the European Commission; participation in comitology committees; and finally, 

other forms of influence, such as lobbying.  

Secondment of national experts  

Seconded national experts (SNEs) are ‘staff employed by a national, regional or local public 

administration or an IGO [International Government Organisation], who are seconded to the 

[European] Commission so that it can use their expertise in a particular field’ (European Com-

mission 2008). The secondment can be for a minimum of six months and up to a maximum of 

four years and is based on a bilateral agreement between the European Commission’s admin-

istration and the civil service or organisation from which the expert is being seconded (Euro-

pean Commission 2017b). During their secondment, SNEs will work under the instructions of 

EU officials ‘governed by rules that help avoid the risk of any conflicts of interest’ (ibid.).  

Based on survey data, Murdoch et al. (2015: 2) show that SNEs may see themselves mainly as 

representatives of their home country government and therefore advocate the countries’ in-

terests and policy preferences. In this vein, the secondment of national experts increases the 

representation of a specific country in EU policy-making. From the perspective of the EEA EFTA 

states, however, it is even more important that the SNEs acquire specific knowledge on EU 

issues and processes and establish sustained networks within the European Commission that 

they take back to their home administration after their period of secondment has ended. In 

total, there are approximately 1 000 national experts seconded to the European Commission 

from the 28 EU member states, the EEA EFTA states and other countries (Murdoch et al. 2015: 

4; EFTA Secretariat 2017c). On 1 March 2017 the EFTA Secretariat (2017c) listed 49 experts 

from the EFTA states seconded to the European Commission. Their secondment is mostly re-

lated to the EEA EFTA states’ participation in EU programmes but also includes non-EEA rele-

vant aspects such as electoral observation when a representative is seconded to the EEAS. The 

majority of these experts are Norwegians (45), whereas there are hardly any experts from 

Iceland (1) or Switzerland (2) and none at all from Liechtenstein. The list contains both EFTA 

in-kind experts (26) as well as bilateral experts (23). The fact that over 4 per cent of the na-

tional experts seconded to the European Commission are Norwegian indicates an active use 

of this type of involvement in EU policy-making by Norway.  

Submission of comments and written contribution 

To contribute to the EU policy-making process the EEA EFTA states can also submit written 

comments about an EU legislative proposal or programme. Legally speaking, such comments 

are based on Article 99 (para. 1 and 3) of the EEA Agreement, which stipulates intense consul-

tation across the EU and EFTA pillar during the entire EU policy-making process. According to 

the EFTA Secretariat (2009: 23f.) the timing of the submission is very important. Arguably, it 

is favourable to submit a comment early in the policy-making process. Between 1 January 

2001 and 31 December 2016 the EEA EFTA states sent 159 joint comments to the EU (see 
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www.efta.int). There are no data on the number of comments submitted before 2001. More-

over, the statistics do not contain information on whether the EEA EFTA states submitted in-

dividually. The possibility for comments and other forms of written contribution has also in-

creased as the European Commission has extended its public consultation by which it seeks 

the views of citizens and stakeholders on policies and legislation.  

Participation in EU programmes and their committees 

According to Article 78 of the EEA Agreement the EU and the EEA EFTA states shall also 

strengthen and broaden their cooperation outside of the four freedoms. To this end, the EEA 

EFTA states can participate in various EU programmes and the related committees. The EFTA 

Secretariat currently lists 13 EU programmes in which the EEA EFTA states participate based 

on the EEA Agreement. However, the participation of the EEA EFTA states is very selective, 

meaning that there are only two EU programmes – the European Statistical Programme and 

the Erasmus + Programme – where all EEA EFTA states participate. In total Iceland participates 

in 12, Norway in 11 and Liechtenstein in three EU programmes. The EEA EFTA states may par-

ticipate in other EU programmes based on bilateral arrangements with the EU.   

The selective participation in EU programmes by Liechtenstein is a recent phenomenon, pre-

sumably as a result of cost-cutting measures, and has caused domestic political discussion, in 

particular after the Liechtenstein parliament rejected membership in the Horizon 2020 pro-

gramme (Landtagsprotokoll 5 December 2013). When participating in an EU programme, the 

EEA EFTA states usually have full access to the committees that assist the European Commis-

sion in the management, development and implementation of these EU programmes. How-

ever, they do not have the right to vote in these committees (see also Joint Declaration in the 

Final Act of the EEA Agreement (No. 15) for the involvement of the EEA Joint Committee in 

the case of conflicts between the programme committee and the European Commission). As 

these committees rarely vote, the lack of decision-making power is not seen as problematic 

by the EEA EFTA states’ experts (EFTA Secretariat 2002: 31). However, the EEA EFTA states’ 

participation in a programme can only be completed after a programme has been legally es-

tablished by EU institutions. As a result, representatives of the EEA EFTA states ‘often formally 

join the committee somewhat later than their colleagues from the EU Member States’ and 

thus miss the crucial phase when the basic principles of a programme are established (EFTA 

Secretariat 2009: 21). To overcome this problem, the EEA EFTA states may be ‘invited to the 

committee as ‘guests’ or ‘observers’ awaiting their formal entry’ (ibid.). 

Participation in EU agencies and other EU bodies 

The proliferation of EU agencies and other decentralised EU bodies over the last 20 years 

marks ‘a striking new development in the EU’s institutional make-up’ (Wonka and Rittberger 

2010: 730). At present, the EU lists 53 agencies and other distinct EU bodies that have been 

established as separate legal entities to perform specific tasks within EU law (EU agencies 
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2017).17 Most of these EU bodies are so-called decentralised agencies (or regulatory agencies) 

‘regulating a multitude of highly sensitive areas such as pharmaceuticals, aviation safety, 

chemicals, police co-operation and disease control, among others’ (Busuioc 2012: 719). There 

are considerable differences in the decision-making power and autonomy attributed to those 

agencies (Wonka and Rittberger 2010: 731). Overall, however, there is an increasing number 

of more powerful agencies possessing operational, decision-making or even quasi-regulatory 

powers (Busuioc 2012: 719).  

Several EU agencies have been established which are within the scope of the EEA Agreement. 

To ensure the homogeneity of the EEA, it is therefore important that the EEA EFTA states par-

ticipate in these agencies. According to the EFTA Secretariat (2009: 34) the participation in EU 

agencies has proven to be particularly important from a decision-shaping perspective because 

the agencies may prepare the updating or development of EU legislation or may even have 

been entrusted with decision-making power in relation to the EEA EFTA states.  

The modalities of the EEA EFTA states’ participation are set out in the JCD that incorporates 

the basic act of an EU agency into the EEA Agreement. In general, the adaptation text states 

that the EEA EFTA states shall fully participate in the administrative board (or management 

board) and shall, within this board, have the same rights and obligations as EU member states, 

except for the right to vote (see e. g. JCD 82/2005 incorporating Regulation (EC) No 881/2004 

establishing European Railway Agency (ERA) into the EEA Agreement). Other adaptation texts 

stipulate that the EEA EFTA states shall participate in the work of a specific agency but again 

have no right to vote (see e. g. JCD 134/2007 incorporating Regulation (EC) No 178/2002 es-

tablishing the European Food Safety Authority (EFSA) into the EEA Agreement). More recently, 

adaptation texts explicitly point out that the EEA EFTA states’ participation shall ensure access 

to all preparatory bodies of an agency including internal committees and panels (see e. g. JCD 

199/2016 incorporating Regulation (EC) No 1093/2010 establishing the European Banking Au-

thority (EBA)).  

To sum up, in addition to representation on the ‘management board’, the EEA EFTA states’ 

participation in an EU agency usually provides access to certain committees or other bodies 

of the agencies as well as strengthening ‘the eligibility of EEA EFTA nationals to [participate 

on] the Board of Appeal of an agency, the employability of EEA EFTA nationals as temporary 

staff in the agencies, and in certain cases a duty of the agencies to assist the Standing Com-

mittee of the EFTA states, the EFTA Surveillance Authority and/or the EEA EFTA States in the 

same way as they assist the EU institutions and the EU Member states’ (EFTA Secretariat 2009: 

35). However, within the functional scope of the EEA, the participation of the EEA EFTA states 

in EU agencies does not include the right to vote.18 Moreover, their participation on a man-

agement board is usually only guaranteed if the representation of all EU member states is 

                                                      

17  In the context of the EEA, decentralised agencies (33) and executive agencies (8) are the most important 
types of agencies or other decentralised EU bodies.  

18  By contrast, recital 23 of the Regulation 2007/2004 establishing a European Agency for the Management of 
Operational Cooperation at the External Borders (‘Frontex’) states that the EFTA states should participate as 
members of the Management Board of the agency, albeit with limited voting rights (accentuation by author).  
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foreseen (e. g. Board of Supervisors of the EBA). By contrast, on management boards with 

limited representation, the EEA EFTA states have even been denied the status of observers (e. 

g. Management Board of the EBA).  

There are also some other details on the EEA EFTA states’ access to EU agencies that are worth 

mentioning. For instance, in the European Medicines Agency (EMA) and the European Centre 

for the Development of Vocational Training (Cedefop) the EEA EFTA states participate on the 

management board as observers, whereas in most other agencies they are treated as full 

members (i. e. except for the right to vote). It is not clear whether this distinction does indeed 

matter. In this regard, it will be interesting to see which arrangement the EEA EFTA states and 

the EU will finally agree on with regard to Regulation (EC) No 1211/2009 establishing the Body 

of European Regulators for Electronic Communications (BEREC) (32009R1211, JCD under con-

sideration by the EEAS, see Annual report 2015 of the EEA Joint Committee). Article 4 of the 

regulation states that national regulatory authorities from the EEA EFTA states as well as from 

accession candidates ‘shall have observer status and shall be represented at an appropriate 

level’, while the EEA EFTA states insist on an EEA specific adaptation that ensures their full 

participation except for the right to vote. Finally, in some EU agencies the EFTA Surveillance 

Authority (ESA) is represented in addition to the EEA EFTA states themselves (e. g. European 

Union Agency for Railways (ERA)).  

Because of various two-pillar issues (see above), the EEA EFTA states view the EU’s ‘agencifi-

cation’ with concern, even though their participation on the ‘management board’ and com-

mittees of an EU agency provides far-reaching access to EU policy-making. According to Fred-

riksen and Franklin (2015: 676) the EEA EFTA states’ participation in EU agencies is particularly 

problematic if these agencies ‘are i) vested with competence to settle disputes between na-

tional authorities from different EU Member States, and ii) can adopt decisions that are bind-

ing on private parties’ (see Baur 2016a: 51 for EU agencies with the competence to adopt soft 

law). A recent example of such a two-pillar issue is the EEA EFTA states’ participation in the 

European system of financial supervision which consists of the European Systemic Risk Board 

(ESRB, 32010R1092) and the three European Supervisory Authorities (ESAs): the European 

Banking Authority (EBA, 32010R1093), the European Insurance and Occupational Pensions Au-

thority (EIOPA, 32010R1094) and the European Securities and Markets Authority (ESMA, 

32010R1095). The ESAs can adopt binding, individual decisions addressed to the competent 

national authorities and the financial market institutions or participants. These decisions may 

concern the consistent application of EU law, actions in an emergency situation or the settle-

ment of disagreements between competent authorities.  

On 30 September 2016 after more than five years of intense negotiations the contracting par-

ties finally incorporated the ESAs into the EEA Agreement. However, this required several EEA 

specific adaptations (more than 50 for each authority; see JCDs 199/2016; 200/2016; 

201/2016) and an amendment of the Agreement between the EFTA states on the Establish-

ment of a Surveillance Authority and a Court of Justice (SCA; see Article 25a as well as the new 

Protocol 8). In a nutshell, these adaptations and amendments govern that any decisions within 

the scope of the ESAs shall be taken by the EFTA Surveillance Authority (ESA) on the basis of 
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drafts prepared by the respective European Supervisory Authority (ESAs) at its own initiative 

or at the request of the ESA.19 In other words, although Article 3 of the new Protocol 8 to the 

SCA states that the ESA ‘shall act in full independence’, it is unlikely that the ESA will do more 

than just ‘rubber-stamp’ (Fredriksen and Franklin 2015: 679) the draft decisions that it re-

ceives from the EU.  

Due to the de facto obligation to replicate decisions by the ESAs, access to EU policy-making 

is even more important for the EEA EFTA states. To guarantee this access, the EEA specific 

adaptations explicitly point out that the EEA EFTA states shall, but for the right to vote, have 

the same rights and obligations as the competent authorities of EU member states in all pre-

paratory bodies of the ESAs including their internal committees and panels. However, the EEA 

EFTA states are not represented on the management boards of the ESAs and do not have the 

right to vote on their supervisory boards. Hence, despite the far-reaching organisational inclu-

sion of the EEA EFTA states and the ESA, the ESAs and other EU agencies have triggered a new 

level of hierarchical governance in the EEA.  

Participation in expert groups and similar entities of the European Commission 

The two most important elements of decision-shaping are the EEA EFTA states’ access to ex-

pert groups and comitology committees. Expert groups can be defined as consultative bodies 

set up by the European Commission to provide it with advice and expertise in relation to the 

‘preparation of legislative proposals and policy initiatives’, ‘the preparation of delegated acts’, 

and ‘the implementation of EU legislation, programmes and policies, including coordination 

and cooperation with Member States and stakeholders in that regard’ (European Commission 

2017c). The European Commission distinguishes five different types of members of its expert 

groups: individuals appointed in a personal capacity (type A); individuals appointed to repre-

sent a common interest (type B); organisations (type C); member states’ authorities (type D); 

and finally, other public entities (type E). Except for type D and E, members of expert groups 

are selected through public calls for applications. All experts are independent in the sense that 

they are expected ‘to provide input based on, for example, scientific, ethical, practical, judicial, 

or sectoral considerations’ even if their contributions ‘do not necessarily reflect their country’s 

position’ (EFTA Secretariat 2009: 21).  

The participation of the EEA EFTA states in expert groups of the European Commission is based 

on Article 99 of the EEA Agreement, which ensures the same access as for the EU member 

states. Again, the absence of the right to vote is perceived as negligible by the experts of the 

EEA EFTA states – at least if the expert group mainly acts in an advisory capacity to the Euro-

pean Commission (EFTA Secretariat 2002: 12). This applies in particular to expert groups as-

sisting the European Commission at the very early stage of EU policy-making (‘pre-pipeline’), 

which rarely take decisions or vote. 

                                                      

19  The adaptations and amendments delegate the judicial review to the EFTA Court. In case of a disagreement 
between the respective EU authority and the ESA the matter can be referred to the EEA Joint Committee, 
which shall deal with it in accordance with Article 111 of the EEA Agreement. Most adaptations and amend-
ments govern the cooperation between the ESA and the respective EU authority. 



EEA in a nutshell   64 

 

 

Neither the EFTA Secretariat nor the EEA EFTA states were able to provide a list of expert 

groups in which the EEA EFTA states are allowed to participate (see EEA Review Committee: 

Chapter 9; Jonsdottir 2013). To fill this information gap, I have analysed the official register of 

Commission expert groups and other similar entities that is continuously updated by the Eu-

ropean Commission (European Commission 2017b). The register provides various possibilities 

to filter by state and nationality. However, it could not be tested whether the register is indeed 

exhaustive with regard to the organisational inclusion of the EEA EFTA states.  

Table 2 shows the total number of expert groups in the EU carrying out a specific task as well 

as the number of expert groups in which the EFTA states participate. Moreover, Table 2 dis-

tinguishes the type of membership based on the above-mentioned typology. In total the EEA 

EFTA states participate in 319 different expert groups as a public entity (type E). Put differ-

ently, the EEA EFTA states currently have access to 42.3 per cent of the expert groups and 

other similar entities of the European Commission. Unsurprisingly, Norway (305) participates 

in more expert groups than Liechtenstein (198) or Iceland (251). The three EEA EFTA states 

participate in more expert groups than Switzerland which does not have the same access to 

EU policy-making due to the predominantly static character of its bilateral agreements with 

the EU. Nonetheless, in total Switzerland is represented in 197 expert groups and other similar 

entities of the European Commission. 

Mostly the EEA EFTA states participate as observers, as opposed to participation as formal 

members, which is reserved for the EU member states. Having the status of an observer, the 

representatives of the EEA EFTA states are allowed to participate in discussions and provide 

expertise but cannot vote or take part in drawing up the expert groups' recommendations or 

advice. However, the actual degree of participation of the observers also depends on the chair 

of an expert group (European Commission 2017b). Finally, Table 2 shows that with regard to 

different membership types, membership for individuals and organisations (type A, B and C) 

is mainly relevant for nationals of Norway and Switzerland.  
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Table 2: Participation of the EFTA states in expert groups and other similar entities of the 

European Commission (1 March 2017) 
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 EU 755 / 156 77 353 485 130 104 

Type E Iceland 251 162 50 27 148 202 37 27 
 Liechtenstein 198 136 36 18 124 164 26 18 
 Norway 305 200 62 37 169 239 49 39 
 EEA EFTA 319 207 66 39 176 248 53 41 
 Switzerland 197 138 41 20 120 165 30 20 
 EFTA 324 211 67 39 178 250 56 41 

Type A Iceland 0 / / / / / / / 
 Liechtenstein 0 / / / / / / / 
 Norway 11 / / / / / / / 
 Switzerland 11 / / / / / / / 

Type B Iceland 1 / / / / / / / 
 Liechtenstein 0 / / / / / / / 
 Norway 2 / / / / / / / 
 Switzerland 0 / / / / / / / 

Type C Iceland 4 / / / / / / / 
 Liechtenstein 3 / / / / / / / 
 Norway 23 / / / / / / / 
 Switzerland 6 / / / / / / / 

 
Note: The data do not indicate whether the participation of an EEA EFTA state in an expert group is based on the 
EEA Agreement or another agreement with the EU. In some expert groups the participation of Iceland is still 
based on its status as a candidate. The count for membership types A, B, C is based on nationality and does not 
indicate any other association with an EEA EFTA state.  
Source: Author’s own compilation based on Register of Commission Expert Groups and Other Similar Entities (1 
March 2017).  

 

Participation in comitology committees 

Based on Article 100 of the EEA Agreement the EEA EFTA states can participate in comitology 

committees of the EU on an equal basis with the EU member states but, once again, without 

the right to vote. In contrast to the afore-mentioned expert groups of the European Commis-

sion which provide expertise in preparing and implementing policies, comitology committees 

assist the European Commission in the exercise of the implementing powers that have for-

mally been conferred upon it by an EU act (European Commission 2016). The legal basis for 

the comitology system is Article 291 TFEU and Regulation (EU) No 182/2011 (32011R0182). 

Since the EEA Agreement entered into force, the legal framework for the comitology system 

has changed several times. Substantial changes were triggered by the Lisbon Treaty, which 

introduced the distinction between delegated EU acts (Article 290 TFEU), which are no longer 

subject to the comitology procedure, and implementing EU acts (Article 291 TFEU) upon which 

the comitology procedure can be applied.  
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The Lisbon Treaty’s abolition of the comitology procedure for delegated EU acts can be ex-

plained by the introduction of a much greater control mechanism through the legislators, the 

Council of the EU and the European Parliament (European Institute of Public Administration 

2013: 12). The revision of the comitology procedure raised concerns amongst EEA EFTA states 

about their own involvement in the preparation and adoption of delegated EU acts. However, 

interview evidence suggests that, overall, the various changes have not restricted the EEA 

EFTA states’ access to EU policy-making by substantial amount. Indeed, the European Com-

mission still consults with the EU member states and the EEA EFTA states via the expert groups 

(see above).  

Comitology only applies when the European Commission ‘has been granted implementing 

powers by a particular EU legal act which has also provided for the Commission to be assisted 

by a committee’ (European Commission 2017d). In other words, every comitology committee 

has an EU act as its legal basis. To examine the number of comitology committees in which 

the EEA EFTA states can participate, I have therefore analysed which EU acts, which have set 

up a comitology committee, have also been incorporated into the EEA Agreement. On 1 March 

2017 the comitology register listed 318 different comitology committees of which 168 are 

based on an EU act that has already been incorporated into the EEA Agreement. It cannot be 

verified whether the EEA EFTA states have access to all of these comitology committees and 

it is also unclear in how many comitology committees the EEA EFTA states indeed participate. 

Nevertheless, based on the comitology register we can suggest that the EEA Agreement pro-

vides access to a substantial number of comitology committees (at least 50 per cent) and 

therefore has to be seen as a very important element of EEA decision-shaping.  

Finally, the EEA EFTA states can also participate in committees that are not defined as comitol-

ogy or expert groups. The legal basis of this kind of participation is set out in Article 101 of the 

EEA Agreement. All of these committees are listed in Protocol 37 to the EEA Agreement. As at 

1 March 2017 the protocol contained 29 committees. Most of these committees are covered 

by the register of expert groups and other similar entities of the European Commission (see 

Table 2).  

Other forms of influence 

The various types of access that the EEA EFTA states have to EU policy-making shall ensure 

the homogeneity of the EEA in terms of a consistent selection of EEA relevant EU acts, their 

timely incorporation into the EEA Agreement and their correct implementation into the na-

tional legal order of the EEA EFTA states. Nonetheless, the various provisions made within the 

EEA Agreement to allow the EEA EFTA states access to EU policy-making cannot disguise the 

fact that the incorporation of EU secondary law into the EEA Agreement is determined by an 

‘inherently asymmetric process’ (EFTA Secretariat 2009: 7). The most prominent examples of 

institutional asymmetry are: the lack of a right to vote in the above-mentioned committees 

and expert groups; and the fact that access to the European Parliament and the Council of the 

EU was refused. As a result, scholars have characterised the EEA as ‘legalized hegemony’ (Ped-

erson 1994), a ‘fax democracy’ (Eliassen and Sitter 2004), as ‘semi-colonial’ (Tovias 2006), and 
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as a ‘hierarchical setting, in which EEA EFTA members have subordinated themselves to “for-

eign rule” by the EU’ (Lavenex et al. 2009: 818).  

As a result of limited formal inclusion in EU policy-making, the EEA EFTA states have to use 

other channels to shape decisions. According to the EFTA Secretariat (2009: 25) the EEA Agree-

ment allows for numerous informal ways to exchange views and information between the EEA 

EFTA states and the EU. Moreover, in its conclusions on the EU relations with non-EU Western 

European Countries, the Council points out the good relations with all EEA EFTA states and 

refers to intense cooperation in a wide range of policies as well as different international or-

ganisations and forums.  

Various scholars have analysed to what extent and by which means private stakeholders from 

the EEA EFTA states (Eliassen and Paneva 2011; Gullberg 2015) or the EEA EFTA states them-

selves (Jonsdottir 2013; EEA Review Committee: Chapter 9) are actively engaged in lobbying 

efforts vis-à-vis the EU legislators. Non-governmental stakeholders from the EEA EFTA states 

may lobby directly in Brussels or in their home country. Moreover, they can lobby individually, 

with other stakeholders or through European umbrella associations. Due to its informal char-

acter, the extent of lobbying is difficult to measure and will therefore not be specifically ad-

dressed by this thesis. However, the studies show that similar patterns apply to informal and 

formal mechanisms of decision-shaping. In the next section I therefore briefly address the ex-

periences reported by the experts from the EEA EFTA states that participate in EU policy-mak-

ing.   

Decision-shaping strategies and experiences 

The different mechanisms of the decision-shaping process are regularly addressed by EFTA 

Secretariat publications and seminars, which are also used to report the experiences of the 

EEA EFTA experts with the different types of decision-shaping. In addition, Jonsdottir (2013) 

provides very interesting insights into what she calls the ‘uploading’ strategies and capacities 

of Iceland based on interviews with experts from all EEA EFTA states as well as the EU. Jonsdot-

tir defines the term ‘uploading’ as the ‘systematic use of resources, strategies and opportuni-

ties in order to exert influence and advance national preferences at the EU level’ (see Jonsdot-

tir 2013: 33 for further references).   

There is a broad consensus that the greatest influence can be achieved at the early stages of 

EU policy-making. This applies in particular to the drafting of an EU act by the European Com-

mission. After the European Commission has submitted the proposal of an EU act to the EU 

legislators, the possibilities for the EEA EFTA states to influence its content diminish. Likewise, 

if they lobby to the Council or to the European Parliament it is again important that the EEA 

EFTA states bring in their comments as early as possible. From the perspective of the EEA EFTA 

states, the two EU legislators provide different possibilities for lobbying. Whereas the Euro-

pean Parliament is a fairly open institution, it is much more difficult to follow the decision-

making process of the Council.  

There are various examples of EEA EFTA states lobbying the European Parliament and the 

Council (see Jondottir 2013; Norway 2012). With regard to the Council, Iceland and Norway 
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point out the importance of the Nordic cooperation and good bilateral relations with individ-

ual EU states in general. According to the Norwegian government (Norway 2012: 11) long-

term lobbying efforts vis-à-vis EU institutions and member states shall enhance the credibility 

of Norway and provide a solid basis for Norway to have an influence on EU policy-making. The 

experience of Norway and Iceland relating to maritime affairs is particularly appreciated. For 

instance, Norway and Iceland were invited to informal meetings of the Council in order to 

comment on the development of the integrated maritime policy (EFTA Secretariat 2009: 11; 

Jonsdottir 2013: 45). According to the Norwegian EEA Review Committee (Chapter 9.3.3), be-

tween 2007 and 2011, Norway (as most likely the other EEA EFTA states, too) was invited to 

participate in more than half of the Council’s informal meetings, which were organised by the 

respective Council Presidency prior to the ordinary biannual Council meeting. The actual share 

of participation varies across the different ministries of Norway. Nevertheless, in contrast to 

the Schengen association the EEA Agreement does not ensure any kind of formal access to 

Council meetings or its working groups. Subsequently, the EEA Review Committee (Chapter 

9.3.3) argues that the actual degree of the EEA EFTA states’ cooperation with the Council 

strongly depends on the rotating presidency.  

A common pattern of the EEA EFTA states’ reports on their engagement in EU policy-making 

is their lack of capacity. Although the size of the three EEA EFTA states varies greatly, com-

pared to the EU states all of them are small states. As a result, the EEA EFTA states do not have 

the capacity to participate in all committees and expert groups they have access to and thus 

have to define their own political priorities. For instance, to coordinate its endeavours in de-

cision-shaping and in the administration of the EEA Agreement, the Liechtenstein government 

recognises three levels of priorities. Priority one means that the experts assigned to a specific 

committee or expert group should participate in all of its meetings. By contrast, the participa-

tion is selective for committees and expert groups with priority two, whereas with regard to 

committees and expert groups with priority three the Liechtenstein experts just sign up in 

mailing lists but do not target actual participation. On 1 January 2017 the Liechtenstein gov-

ernment listed 57 EU committees and expert groups with priority one, 111 with priority two 

and 119 with priority three. Hence, in less than 20 per cent of the selected EU committees and 

expert groups do the experts of the Liechtenstein government and public administration par-

ticipate in all relevant meetings.  

According to a survey among the EEA experts of Liechtenstein’s public administration (see 

Frommelt 2015c; Chapter 3.3) efficient decision-shaping requires expertise, professional ex-

perience and personal networks, language skills, and a sufficient knowledge of the process of 

the EEA and the EU. Moreover, efficiency is likely to increase with political support for active 

participation in EEA matters and coordination with the EFTA Secretariat, the EEA EFTA part-

ners as well as the different units of the public administration that deal with EEA matters. 

Intra-EFTA collaboration is particularly important for the two smaller EEA EFTA states, Iceland 

and Liechtenstein (Jonsdottir 2013: 48), and is addressed in the procedures for the incorpora-

tion of EU acts into the EEA Agreement according to which ‘EEA EFTA experts attending such 

Commission meetings inform experts of other EEA EFTA States and the Secretariat about EEA-
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relevant acts under preparation by the Commission’ (Decision of the Standing Committee of 

the EFTA States No 1/2014/SC). 

Although the EEA Agreement ensures full access to expert groups of the European Commis-

sion and comitology committees, the representatives of the EEA EFTA states may still face 

restrictions. For instance, some EEA EFTA experts have reported to the EFTA Secretariat (2002: 

14) that they were asked to leave a committee meeting before voting took place. This was 

mainly the case when non-governmental stakeholders from the EU states were participating 

in a committee and the representatives of the EEA EFTA states were asked to leave the meet-

ing together with these non-governmental representatives. On the other hand, various EEA 

EFTA experts reported that they do not face such restrictions in the committee they attend 

(ibid.: 14). There are several other issues that are regularly addressed by the experts of the 

EEA EFTA states, such as restricted access to documents, late invitations and document trans-

mission, unfavourable seating plans or restrictions on their speaking time. An EEA EFTA expert 

even reported to the EFTA Secretariat that comments and remarks made by representatives 

of the EEA EFTA states were not reported in the minutes of the committee meeting (EFTA 

Secretariat 2002: 25).  

It is not clear whether these complaints just refer to single cases or uncover a structural dis-

crimination of the EEA EFTA states in EU committees. Against this background, I have con-

ducted a survey among the EEA experts of Liechtenstein’s public administration about their 

participation in EU committees. In total 69 experts participated in the survey, which is a re-

sponse rate of 72 per cent. The survey was conducted in 2011. It shows that approximately 20 

per cent of the EEA EFTA experts face the above-mentioned restrictions and therefore say that 

the EEA EFTA states do not have the same access to expert groups and comitology committees 

of the European Commission as the experts of the EU member states. Due to the low case 

number the results have to be treated with caution. Moreover, the survey does not distinguish 

between different types of committees. Nevertheless, it shows that the majority of the EEA 

experts from the Liechtenstein public administration do not feel discriminated against by their 

counterparts from the EU. At the same time, it confirms that in some committees the repre-

sentatives of the EEA EFTA states have to cope with several restrictions.  

To sum up, this subchapter has presented the various types of organisational inclusion availa-

ble to the EEA EFTA states with regards to EU policy-making. Yet it has shown that the EEA 

EFTA states’ access to EU policy-making is also restricted in many ways. For instance, the EEA 

EFTA states do not have the right to vote in EU committees and expert groups and do not have 

formal access to the decision-making process of the EU legislators. Moreover, there are re-

strictions concerning seating plans and the access to documents.  

Interview evidence suggests that the chair of a committee plays an important role in ensuring 

that the involvement of the experts from the EEA EFTA states is equal to that of its EU coun-

terparts. By contrast, it is presumably the Council presidency that affects the intensity of co-

operation and exchange between the EEA EFTA states and the Council. From an analytical 

point of view, Lavenex et al. (2009: 828) have shown that ‘the macro-structures’ of an associ-

ation agreement do not necessarily ‘reflect the sectoral modes of governance’. Put differently, 
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the characteristics of a specific policy field can change the type and the extent of decision-

shaping of the EEA EFTA states. Moreover, the experiences of the EEA EFTA states confirm 

that the level of organisational inclusion is also shaped by their political priorities and their 

policy-specific knowledge. Knowledge and experience also play a crucial role with regard to 

the effects of decision-shaping since the lack of a right to vote limits the means of the EEA 

EFTA states to the ‘power of persuasion’ (Lazowski 2014: 40). 

This subchapter has shown that more organisational inclusion does not necessarily ensure 

more legitimacy for the EEA EFTA states because organisational inclusion may be used to by-

pass traditional EEA decision-making stages and authorities such as the EEA Joint Committee. 

This is the case with the EEA EFTA states’ participation in EU agencies which are generally seen 

as institutions that provide various opportunities for the flexible integration of non-member 

states (Lavenex 2015: 837). However, due to its two-pillar structure the participation of the 

EEA EFTA states in EU agencies is often subject to lengthy negotiations on concrete participa-

tion rights, the dispute-settlement mechanism and the decision-making power of the EU 

agency in relation to the EEA EFTA states. Thus far, these negotiations have mostly ended in 

unfavourable arrangements for the EEA EFTA states’ sovereignty as they have set out new 

levels of hierarchical governance in the EEA. 

Decision-shaping can also be used to measure the EEA EFTA states’ ability to shape EU acts 

according to their preferences. There are various examples for successful ‘decision-shaping’, 

such as the Consumer Rights Directive (32011L0083, see Norway 2012: 10), the CSS Directive 

(32009L0031, see Norway 2012: 11), REACH Regulation (32006R1907; see EFTA Secretariat 

2009: 26). Moreover, Iceland successfully prevented a ban on fishmeal in animal feed 

(Jonsdottir 2013: 44) and Liechtenstein influenced the determination of threshold values 

within an EU act to avoid the implementation of those EU acts on the national level (Frommelt 

and Gstöhl 2011: 31). However, there are many more cases where the EEA EFTA states failed 

to make an impact on the EU policy-making process. As a result, active European politics, 

meaning vigorous decision-shaping, is a way to gather information rather than exerting polit-

ical influence (EEA Review Committee: Chapter 9).  

3.1.4 Decision-making authority in the EEA 

Thus far, the academic interest in the EEA has been modest. Most studies have taken a com-

parative perspective considering either the EEA, the EU’s relations with Switzerland, the Eu-

ropean Neighbourhood Policy (ENP) and the Energy Community Treaty. According to Lazowski 

(2014: 45) the key to success of those models is to find ‘an equilibrium’ between the ‘two 

uneasy bedfellows of European integration’: flexibility and homogeneity. The ‘closest to this 

equilibrium’ is the EEA which gives the EEA EFTA states some flexibility but also provides for a 

‘number of institutions and procedural mechanisms which serve as guarantors of the homo-

geneity of the EEA legal order’ (ibid.: 45). By contrast, Gstöhl (2015) distinguishes between bi- 

and multilateral deep economic integration that on the one hand can either be narrow or 

broad and on the other hand static, partly dynamic or dynamic. In this vein, Gstöhl (2015: 858) 

characterises the EEA as a ‘broad, multilateral and dynamic two-pillar model’.  



EEA in a nutshell   71 

 

 

Lavenex (2011: 372) argues that with the ‘active promotion of its norms and rules beyond the 

member states’, the EU has designed ‘concentric circles of flexible “European” integration’ 

with different regulatory and organisational boundaries for different third countries. To ex-

amine the regulatory boundary of an association model, Lavenex (2011: 376) distinguishes 

between the scope of the EU acquis promoted, its legal quality, and its supervision. By con-

trast, differences regarding the inclusion of third countries in EU structures, the inclusion in 

parallel structures, and the main level for interaction determine the organisational boundary. 

All in all, Lavenex (2011: 378) characterises the EEA as the ‘strongest form of external govern-

ance’ that consists ‘in a de facto shift in the EU’s regulatory boundary’ but with ‘limited possi-

bilities’ for the EEA EFTA states’ organisational participation in EU bodies. Likewise, Lavenex 

et al. (2009: 817) state that the EEA ‘combines high levels of legalization with a centralised, 

dense and exclusive format of institutionalization and thus comes close to a hierarchical struc-

ture’. 

To complete these elaborate typologies with further insights into the processes of the EEA, 

this thesis focuses on the decision-making autonomy of the EEA EFTA states in the EEA con-

text. In the EU Lindberg and Scheingold (1970) were the first scholars who provided a system-

atic categorisation of when and how the EU can claim authoritative decision-making power. 

Their work has been updated by several scholars (see Leuffen et al. 2013: 11). For instance, by 

drawing on the ‘formal allocation of competencies and the institutional decision-making pro-

cedures’ set out in the EU Treaties Börzel (2005: 220f.) distinguishes a six-point scale reaching 

from ‘no coordination at EU level’ to ‘supranational centralization’. The main aim of this scale 

is to measure the involvement of supranational bodies in EU decision-making as well as the 

voting rules in the Council for different EU policies. Put differently, the scale shall measure the 

depth of an EU policy in terms of the degree to which member states have pooled their sov-

ereignty, for instance by moving from unanimous to majority voting, or have delegated their 

decision-making authority to supranational institutions, such as the European Commission, 

the European Parliament, and the European Court of Justice (ECJ) (see Leuffen et al. 2013: 13).  

Table 3 presents the range of decision-making autonomy of the EEA EFTA states. In contrast 

to the above-mentioned work of Börzel (2005), I have also considered informal decision-mak-

ing rules as well as the general setting of the EEA. The coding of the different levels shall be 

understood as a first attempt to show that the decision-making autonomy of the EEA EFTA 

states varies across the different policies of the EEA. That said, it may not be exhaustive or 

fully consistent and further research is required.  

The first mode of EEA governance listed in Table 3 excludes any kind of policy coordination at 

EEA level which means that the EEA EFTA states have neither pooled their sovereignty nor 

delegated their decision-making power to supranational institutions. This mode of governance 

applies to EU policies outside of the EEA’s functional scope.  

With regard to the EEA’s flanking policies, i. e. the participation of the EEA EFTA states’ in EU 

programmes, the EEA EFTA states and the EU coordinate the EEA EFTA states’ participation in 

such policies in the EEA Joint Committee. The EEA Joint Committee has the exclusive right to 

take the related decisions and ensures that every EEA EFTA state can veto the incorporation 
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of a new EU act into the EEA Agreement in terms of an opt-out clause. The special quality of 

this coordination in the EEA’s flanking policies results from the fact that if an EEA EFTA state 

opts out, it does not invoke the procedure provided in Article 102 of the EEA Agreement, 

which is why there is no threat of suspension of the affected parts of the EEA Agreement.  

By contrast, the standard EEA procedure that applies to most of its policies forces the EEA 

EFTA states to speak to the EU in a single voice. As a result, any kinds of adaptations or opt-

outs require the agreement of all the EEA EFTA states and must be agreed with the EU as well. 

Moreover, if the coordination within the EFTA pillar or between the EFTA and EU pillar fails, 

this may trigger the suspension of parts of the EEA Agreement. From an analytical perspective, 

this form of coordination is exerted under a ‘shadow of hierarchy’, meaning that although the 

EEA EFTA states have not formally pooled their sovereignty, they face considerable political 

pressure due to their economic dependence on a non-discriminatory access to the EU’s inter-

nal market.  

These first three levels refer to the incorporation of generally applicable EU acts into the EEA 

Agreement. However, the EEA’s policy-making cannot be limited to those EU acts. Instead, as 

pointed out above, in monitoring and enforcing the EEA Agreement, the ESA is competent to 

adopt certain decisions. For instance, such decisions can refer to the notification of specific 

norms and technical standards or professional diplomas but can also include the competences 

to issue fines or legally binding decisions in emergency situations. To consider the policy-mak-

ing power of the ESA, I distinguish between the two modes: First, ‘quasi-supranational cen-

tralisation within the EFTA pillar’ means that the ESA has the exclusive decision-making power 

but there is only limited coordination with the European Commission. Second, ‘quasi-supra-

national centralisation across the EU and the EFTA pillars’ describes a process, where the ESA 

makes its decisions based on drafts of the European Commission (e. g. JCD 199/2016; 

32010R1093). In the latter case the EEA EFTA states have delegate their decision-making au-

thority to a quasi-supranational institution (i.e. ESA) but face further constraints as the deci-

sion-making autonomy of the ESA is confined by the obligation to closely cooperate with the 

European Commission.  

Finally, the mode ‘subordination to the EU pillar’ describes the above-mentioned one-pillar 

model in the field of aviation security where the EASA has the competence to make decisions 

that directly apply throughout the EEA (32008R0216, JCD 163/2011). Thereby the main chal-

lenge for the EEA EFTA states is that their access to the decision-making of these institutions 

is limited.  
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Table 3: Level of centralisation of the EEA  

Decision-making autonomy Example 

No EEA-level policy coordination  Policy areas outside the scope of the EEA 

Intergovernmental coordination within the EEA JC 

• Exclusive decision-making by EEA JC 

• Every EEA EFTA state has the power to veto  

• No obligation of incorporation of an EU act 

EEA EFTA states’ participation in EU pro-
grammes 

Intergovernmental cooperation within the EEA JC 

• Exclusive decision-making by EEA JC 

• Every EEA EFTA state has the power to veto but there 
is an obligation to speak with ‘single voice’  

• Potential suspension of affected parts of EEA Agree-
ment in case of non-incorporation  

Standard procedure of the EEA 

Quasi-supranational centralisation within the EFTA pillar 

• Decision-making by ESA 

Assessment of National Allocation Plan 
(NAP) in the Emission Trading Scheme 
(ETS)  

Quasi-supranational centralisation across EU and EFTA pillars 

• Decision-making by ESA based on draft enacted by EU 
bodies 

European supervisory authorities (ESAs) of 
the European System of Financial Supervi-
sion  

Subordination to the EU pillar 

• Exclusive decision-making of EU bodies  

Aircraft certificates issued by the Euro-
pean Aviation Safety Agency 

Source: Author’s own compilation 

 

Without a shadow of doubt the integration provided by the EEA Agreement has forced the 

EEA EFTA states to pool their sovereignty and delegate decision-making power to (quasi-) su-

pranational bodies. However, further research would be necessary to quantify the evolution 

of the competences of the EU and the EEA EFTA bodies in relation to the EEA EFTA states. As 

a result, this thesis explicitly refrains from characterising the EEA Agreement as ‘intergovern-

mental’ or ‘supranational’. Instead, it highlights i) the ambiguity and complexity of the EEA’s 

level of centralisation, ii) the persistence of different policy-specific modes of governance that 

cover the entire range of decision-making authority as well as iii) the continuous deepening of 

the EEA’s level of centralisation.  

Changes in the way how the EEA is governed take place along two lines. First, the EEA’s level 

of centralisation deepens by a transfer of decision-making power from the EEA EFTA states to 

EFTA and EU bodies. Second, there is an institutional spill over of EU specific patterns of gov-

ernance into the EEA, for instance by the increasing relevance of EU agencies, which ties the 

EEA decision-making more closely to the EU policy-making.  

In the EU most policies covered by the EEA’s functional scope have a supranational character. 

In addition, the European Commission in its role as a supranational institution is the main 

cooperation partner of the EEA EFTA states and regulations adopted by the European Com-

mission have become by far the most important type of EU acts incorporated into the EEA 

Agreement. Hence, although it is often stipulated that the European Commission has become 

less important for European integration (see e. g. Bickerton et al. 2014), this may not be fully 

true for the EEA (see Chapter 7 for more explanations). Moreover, the analysis of the EEA EFTA 

states’ participation in EU agencies has shown that from the perspective of the EEA EFTA 

states those de novo bodies (Bickerton et al. 2014: 3) have to be seen as supranational bodies.  
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The tension triggered by the difference between the EEA as an international agreement and 

the EU as a supranational legal order has already been addressed in the context of the general 

principles of the EEA. Moreover, in this subchapter I have shown that on various occasions a 

deepening of the EEA’s level of centralisation has been required to overcome this difference. 

Arguably, the evolution of the different governance modes of the EEA shall ensure the proper 

functioning of the EEA in terms of the extension of the EU’s internal market to the EEA EFTA 

states. Hence, the deepening of the EEA’s level of centralisation is based on a functionalist 

logic. Nonetheless, such a deepening may have different catalysts including the EEA EFTA bod-

ies, domestic stakeholders as well as the EEA EFTA states themselves.  

Obviously, the EFTA Court provided the main impetus for a shift towards more integration 

with regard to the general principles of the EEA. By contrast, in the case of the European Avi-

ation Safety Agency (EASA) the institutional spill over can be explained by the common inter-

est in having safe aircrafts and is thus mainly driven by the EEA EFTA states, which were un-

willing and unable to provide the necessary expertise by themselves. Finally, with regard to 

the European Financial Supervisory Authorities (ESAs) the institutional spill over is mainly the 

result of the active engagement of non-governmental stakeholders. The ESAs had not been 

marked as EEA relevant by the EU and initially the EU did not insist on their incorporation into 

the EEA Agreement. However, within the EEA EFTA states, companies and entrepreneurs in 

the financial services sector feared negative externalities by losing their ‘passporting rights’ 

(European Parliament 2017) if those EU acts were not incorporated into the EEA Agreement 

and for this reason they lobbied their governments. Hence, the deepening of the EEA’s level 

of centralisation provided by the incorporation of the ESAs into the EEA Agreement can be 

explained by the specific economic interest of some market stakeholders.  

To sum up, in this subchapter I have analysed the EEA’s level of centralisation by examining 

its institutions, procedures and the EEA EFTA states’ access to the EU policy-making proce-

dure. Twenty-five years after its ratification, the actual level of centralisation set out by the 

EEA Agreement transcends the narrow confines of its initial conceptualisation as an agree-

ment subject to public international law. Against this background the EFTA Court has inter-

preted the EEA Agreement as an ‘international agreement sui generis with a distinct legal or-

der of its own’ (EFTA Court Case E-9/97 - Erla María Sveinbjörnsdóttir). Politically, however, 

the EEA EFTA states still refuse to delegate any legislative power to EU or EEA bodies. Despite 

this reluctance, over time, gaps in the EEA’s two-pillar structure have been filled with a multi-

tude of ad hoc rules for EEA decision-making that in practice cover the entire range from full 

decision-making autonomy to no decision-making autonomy. Moreover, even though the EEA 

EFTA states were formally able to preserve their legislative sovereignty they are often only 

‘accomplices’ of the EU institutions. This myriad of decision-making rules in the EEA results 

from the need for ever closer interaction between the EU and EEA EFTA pillar and is there to 

maintain the idea of a homogenous and dynamic economic area. On the other hand, this mul-

titude of rules reflects the advanced and often very technical extent of integration in the pol-

icies covered by the EEA Agreement.  
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In order to be effective and inclusive at the same time, the EEA’s specific features combine to 

form a highly complex policy process. The EEA’s policy process is further complicated as it does 

not include legitimate coercion, and also lacks political leadership. Moreover, due to the dif-

fuse but indistinct policy scope of the EEA (see Chapter 3.2) as well as its dynamic and multi-

dimensional political environment (see Chapter 3.3) there is a continuous information over-

load regarding the EEA relevance of an EU policy. In the remainder of this thesis I examine 

how the EEA’s policy process affects its effectiveness. In this vein, I also show how much flex-

ibility the EEA’s policy process provides and thus whether governance in the EEA is indeed as 

‘hierarchical’ as is often claimed.  

3.2 Functional scope  

Throughout its history the EU has managed to expand its tasks from purely economic integra-

tion to a broad range of policies including high politics such as a monetary union or a common 

foreign and security policy. To analyse this range of policies, different terms such as level or 

locus (Lindberg and Scheingold 1970), breadth (Börzel 2005) or scope (Leuffen et al. 2013) 

have been used. At the same time, there is an ‘expanding scope of EU rules beyond EU bor-

ders’ (Lavenex and Schimmelfennig 2009: 791). To investigate this rule expansion, Lavenex 

and Schimmelfennig (2009: 796) use the term ‘regulatory boundary’ which refers to the ‘ex-

tension of the regulatory scope of EU rules or policies to non-member states’ (see also Lavenex 

2004, 2011). In this thesis, however, I mainly use the term functional scope. It shall display the 

number of EU issues and policies covered by the EEA EFTA states’ legal relations with the EU. 

Put differently, the EEA’s functional scope shows whether the competences for policy deci-

sions are shared by the contracting parties of the EEA or merely reside at the national level of 

the EEA EFTA states.  

There are two main ways to operationalise the functional scope of the EEA Agreement. First, 

the functional scope can be measured by recording the issue areas and policy fields covered 

by the EEA Agreement, including issues and policies that are explicitly excluded from integra-

tion. Second, the functional scope can be operationalised by the number of EU legal acts in-

corporated into the EEA Agreement in a given policy sector of the EU. Put simply, to examine 

the EEA’s functional scope we have to ask whether and to what extent an EU policy is covered 

by the EEA Agreement at the level of primary law as well as secondary law. Additionally, we 

have to investigate the specific characteristics of the EU policies and how these characteristics 

affect the degree of correspondence between EU and EEA acquis. 

In this subchapter I first describe how the contracting parties of the EEA assess the EEA rele-

vance of a new EU act. I then present a brief overview of the policies covered by the EEA 

Agreement. To this end, I distinguish between core policies, flanking policies and horizontal 

policies. This distinction is already anchored in the main part of the EEA Agreement by way of 

differing between the four freedoms and competition policies on the one hand and horizontal 

provisions relevant to the four freedoms on the other hand.  

Third, I examine the regulatory purpose of the different issue areas covered by the EEA Agree-

ment. The EEA’s functional scope allows for a far-reaching internal market association (Gstöhl 
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2015: 860), turning the EEA into a ‘less perfect internal market’ (Bruha 1999: 127) or a ‘single 

market-minus’ (Pelkmans and Böhler 2013: 2). Despite this focus on market integration, there 

is an increasing spill over of issues which are traditionally linked to integration in ‘core state 

powers’ (Genschel and Jachtenfuchs 2016). Fourth, I summarise how the European Commis-

sion assessed the EEA’s functional scope when Iceland applied for EU membership. Finally, I 

measure the EEA’s functional scope based on the degree of correspondence between EU and 

EEA secondary law in force on 31 December 2015.  

3.2.1 Assessment of EEA relevance 

A unique feature of the EEA is that it is highly dynamic. This means that new EU legislation is 

continuously incorporated into the annexes and protocols of the existing EEA Agreement (To-

bler et al. 2010: 7). First of all, however, the contracting parties have to isolate EEA relevant 

EU acts from the rest of the EU secondary legislation. An EU act is basically considered as EEA-

relevant ‘when its content concerns an area covered by the scope of the EEA Agreement’ 

(EFTA Secretariat 2013: 7). Hence, an EU act is likely to be EEA relevant if it ‘is within the scope 

of the Internal Market, the horizontal or flanking policies (as specified) as well as competition 

policy as defined by the EEA’ (Pelkmans and Böhler 2013: 29). In addition, an EU act is likely 

to be EEA relevant if it amends or repeals ‘an act already referred to in one of the annexes or 

protocols to the EEA Agreement’ (Baur 2015: 21). 

The EEA relevance of new EU legislation is designated first by the European Commission, more 

specifically, the Directorate of the Commission (DG) responsible for drafting the respective 

legal act. By marking the proposal of an EU act EEA relevant, the European Commission indi-

cates that the scope of application of that legal act will be extended to the EEA after it has 

been formally adopted by the EU institutions. If an EU state does not agree with the Commis-

sion on the EEA relevance of an EU act, the Council will decide whether the respective EU act 

shall be marked EEA relevant or not (see Council Regulation (EC) No 2894/94 of 28 November 

1994 concerning arrangements for implementing the Agreement on the European Economic 

Area). The Council takes a majority decision which is provided for in the legal basis of the 

proposed EU act. Thus far, however, the EU states and the Council have mostly followed the 

recommendation of the Commission (Interviews 2011). If there are no changes, the EU acts 

published in the Official Journal of the European Union (OJ) include the wording ‘text with EEA 

relevance’ which is usually placed under the title of the respective EU act.  

The legal basis of an EU act is the main indicator for whether an EU act should be marked as 

EEA-relevant or not. Put simply, an EU act is considered as EEA relevant if its legal basis has 

already been incorporated into the EEA Agreement ‘identically’ or at least ‘analogically’ (un-

published government document). Nevertheless, there are no formal procedures or any legal 

criteria to provide conclusive proof of an EU act’s EEA relevance. Indeed, the assessment of 

EEA relevance is also determined by economic or political criteria, for instance, the interests 

and needs of domestic companies or more generally speaking, the dependence of the national 

economy on access to the EU’s internal market (Norway 2009: 161). As a result, there are 

many EU acts that the European Commission or the Council have marked as EEA relevant but 
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which have never been incorporated into the EEA Agreement. On the other hand, the EEA 

EFTA states have incorporated various EU acts into the EEA Agreement which the EU had not 

officially marked as EEA relevant (see Chapter 7). 

By virtue of the so-called ‘decision shaping’ process (see Chapter 3.1.3), the EEA EFTA states 

are involved in the creation of new EU legislation from an early stage. The EEA EFTA states 

decide themselves which EU committees and expert groups their experts shall attend. How-

ever, the experts attending such committees are encouraged to inform experts of the other 

EEA EFTA states and the EFTA Secretariat about EEA relevant acts under preparation by the 

European Commission. Hence, the EEA EFTA states may already assess the EEA relevance of 

an EU act before its formal adoption by EU institutions. Likewise, the EFTA Secretariat is en-

couraged to ‘carry out preliminary analysis’ of the proposals of EU acts that may fall under the 

scope of the EEA Agreement (Standing Committee 2014). The assessment of EEA relevance of 

an EU act is also requested by the standard sheet (see Chapter 3.1.2).  

To sum up, there are two main reasons why an EU act is likely to be EEA relevant (Baur 2015: 

21). First, its content concerns an area covered by the scope of the EEA Agreement and sec-

ond, it amends or repeals an act already incorporated into the EEA Agreement. In practice, 

the legal basis of an EU act gives an initial indication about the EEA relevance of an EU act. The 

same applies if an EU act includes the wording ‘text with EEA relevance’. Nevertheless, lacking 

clearly defined legal criteria, the decision about EEA relevance may ‘sometimes have a political 

side to it’ (Baur 2015: 21) and is, if anything, a subject of negotiation rather than a fixed item 

(Frommelt and Gstöhl 2011). In Chapter 7, I therefore empirically analyse the consistency of 

the indication of EEA relevance of an EU act as well as the degree of correspondence between 

EU and EEA secondary law. 

3.2.2 Core policies, and horizontal and flanking policies 

The EEA Agreement contains 129 Articles which are divided into nine parts and various chap-

ters. By referring to specific issue areas and policy fields, those parts and chapters determine 

the EEA’s functional scope. Put simply, the EEA’s functional scope contains the free movement 

of goods (part II), free movement of persons, services and capital (part III), competition and 

other common rules (part IV), horizontal provisions relevant to the four freedoms (part V), 

and cooperation outside the four freedoms (part VI). However, the various chapters of the 

EEA Agreement provide a more detailed description of the EEA’s functional scope. Moreover, 

the chapters refer to the annexes and protocols of the EEA Agreement, which ultimately con-

tain specific references to EU secondary law.  

From an analytical point of view, the EEA’s functional scope can be divided into ‘core policies’ 

and the so-called ‘flanking and horizontal policies’. The four freedoms – the free movements 

of goods, services, persons and capital – constitute the core of the EEA. In brief, the four free-

doms shall remove technical, regulatory and legal barriers between the EEA states. In addition, 

they shall liberalise monopolistic public utility markets such as energy supply or telecommu-

nication services and set about harmonising rules and standards, for instance, the mutual 
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recognition of professional qualifications, intellectual property and financial supervision. How-

ever, to ensure ‘broad realisation’ of the four freedoms (Norberg and Johansson 2016: 24) the 

EEA also provides for strengthened and broadened cooperation in flanking and horizontal pol-

icies such as research and development, environment, and consumer protection. Taking into 

account the high standards of the EU in those policies, harmonisation is a necessary condition 

to guarantee equal protection for all citizens and maintain a level playing field for economic 

operators.  

To differentiate the EEA from the EU, the EFTA Secretariat explicitly lists those EU policies that 

are not covered by the EEA Agreement. Table 4 provides an overview of the functional scope 

of the EEA. The high number of issue areas assigned to the core policies, and the flanking and 

horizontal policies, underlines the broad scope of the EEA. However, the actual scope of an 

issue area is sometimes difficult to define. For instance, the free movement of goods includes 

the issue area agriculture and fisheries although the common agriculture and fisheries policies 

are not part of the EEA Agreement. Hence, the issue areas listed in Table 4 always have to be 

interpreted in the EEA context. In the case of agriculture and fisheries this means that the EEA 

relevant cooperation within this issue area is confined to provisions on standards for organic 

products and provisions related to standards, imports and the marketing of wine and spirit 

drinks, but does not include other measures of the EU such as direct payments or rural devel-

opment. With regard to agriculture we also have to consider Article 19 of the EEA Agreement 

according to which the contracting parties shall liberalise trade in agricultural products. De-

spite the fact that some bilateral concessions were agreed, trade in agricultural products as 

well as processed agricultural products (EEA Protocol 3) and fish (EEA Protocol 9) are issues 

that have repeatedly raised political controversy between the EU and Norway or Iceland (Eu-

ropean Commission 2012: 9-12). 

Since its ratification in 1992 there have been no substantial adjustments to the EEA Agree-

ment. In the meantime, the EU treaties have been revised several times, thus increasing the 

functional scope and level of centralisation of various EEA relevant EU policies. For instance, 

EU regulation in the field of transport can no longer be limited to market liberalisation that 

simply opens up national markets by removing barriers to access or unnecessary differences 

in technical and administrative standards. Instead, within the framework of a common 

transport policy (Article 90 TFEU) the EU also aims to strengthen passenger rights and to make 

transport smarter and more sustainable (European Commission 2017e). Likewise, the EU en-

ergy policy shall not only ensure the functioning of the EU energy market but also promote 

energy efficiency and energy savings as well as the development of new and renewable forms 

of energy (Article 194 TFEU). Moreover, Article 194 TFEU gives the EU broader power to gov-

ern the security of energy supplies and energy infrastructures. Taking into account that Article 

194 TFEU serves ‘so many different purposes’ the Norwegian government concluded that it 

may be ‘difficult to assess the EEA relevance of legal acts’ and that the incorporation of those 

EU acts may require specific reservations and adaptations (Norway 2012: 15).  
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Table 4: Functional scope of the EEA 

Source: Author’s own compilation based on information from the EFTA Secretariat (2016b). 

 

Subsequently, EU policies such as transport or energy can no longer be treated as simple ap-

pendixes to the free movement of services but as independent EU policies. Although the ex-

pansion of EU competences in those policy fields has not triggered formal amendments of the 

main part of the EEA Agreement, most of the respective EU secondary law has still been in-

corporated into the EEA Agreement. Nevertheless, the mixture of negative and positive inte-

gration (Pinder 1968; Scharpf 1999) within an EU policy as well as the fact that EU legislation 

of a specific policy is often blurred with other policies (Tobler et al. 2010) makes it more diffi-

cult to clearly define the EEA’s functional scope.20 This trend is likely to continue with the 

creation of the banking union, the growing political connection between the free movement 

of persons and the EU migration policy as well as the increasing linkages of the internal market 

with the EU’s common trade policy (Breidlid and Vahl 2015: 43f.).  

The lack of an update of the main part of the EEA Agreement is an issue which has also been 

regularly addressed by the EFTA Court. In this regard, Fredriksen and Franklin (2015: 638) con-

clude that the EFTA Court does ‘its utmost to interpret EEA law in the light of subsequent 

                                                      

20  As I will explain more detailed in Chapter 8, the degree of interdependence of specific EU acts is expected 
to be higher for an EU act related to the EEA’s core policies than for the EEA’s flanking and horizontal poli-
cies. However, taking into account the above-mentioned problems of dissociation, I have chosen to use a 
more elaborate classification system (see Table Ax 12). 

Core policies Flanking and horizontal policies Non-EEA relevant policies 

Free movement of goods 

Agriculture/Fisheries/Food Safety 

Competition/State Aid/Procurement/IPR 

Customs/Trade Facilitation 

Energy 

Product Sectors 

Standardisation/Mutual Recognition 
Agreements/Technical Cooperation 

Free movement of services 

Electronic Communication, Audio-visual 
Services and Information Society 

Financial Services 

Postal Services 

Transport 

Free movement of capital 

Financial Services 

Company Law 

Free movement of persons 

Social Security 

Recognition of Professional Qualifica-
tions 

Budgetary Matters 

Civil Protection 

Company Law 

Consumer Protection 

Consumers’ Consultative Com-
mittee 

Cultural Affairs 

Education, Training and Youth 

Employment and Social Policy 

Enterprise Policy 

Environment 

Gender Equality, Anti-Discrimina-
tion and Family Policy 

Health and Safety at Work and 
Labour Law 

Public Health 

Research and Innovation 

Statistics 

Common Agriculture and 
Fisheries Policies 

Customs Union 

Common Trade Policy 

Common Foreign and Secu-
rity Policy (CSFP) 

Justice and Home Affairs 

Monetary Union (EMU) 

http://www.efta.int/eea/policy-areas/goods/competition-aid-procurement-ipr
http://www.efta.int/eea/policy-areas/goods/customs-trade-facilitation
http://www.efta.int/eea/policy-areas/goods/energy
http://www.efta.int/eea/policy-areas/goods/product-sectors
http://www.efta.int/eea/policy-areas/goods/standardisation-mra-technical-cooperation
http://www.efta.int/eea/policy-areas/goods/standardisation-mra-technical-cooperation
http://www.efta.int/eea/policy-areas/services/ecasis
http://www.efta.int/eea/policy-areas/services/ecasis
http://www.efta.int/eea/policy-areas/services/financial-services
http://www.efta.int/eea/policy-areas/services/postal-services
http://www.efta.int/eea/policy-areas/services/transport
http://www.efta.int/eea/policy-areas/services/financial-services
http://www.efta.int/eea/policy-areas/capital/company-law
http://www.efta.int/eea/policy-areas/persons/social-security
http://www.efta.int/eea/policy-areas/persons/professional-qualifications
http://www.efta.int/eea/policy-areas/persons/professional-qualifications
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changes to primary EU law in order to maintain homogeneity’. To underline their argument, 

Fredriksen and Franklin (2015: 635-638) refer to a request from the Labour Court of Norway 

for the EFTA Court’s advisory opinion on whether collective agreements are exempted from 

the prohibition on cartels (Article 101 TFEU (ex Article 81 TEC)) and therefore on the interpre-

tation of Articles 53 and 54 of the EEA Agreement (EFTA Court Case E-08/00 - Norwegian Fed-

eration of Trade Unions and Others v Norwegian Association of Local and Regional Authorities 

and Others). According to Fredriksen and Franklin (2015: 637) the judgment of the EFTA Court 

closely follows an ECJ judgment in which it had ‘included a number of provisions concerning 

the EU’s social and labour market policy that were added by the Treaty of Maastricht, and 

therefore not mirrored in the main part of the EEA Agreement’.21 Due to the dynamic inter-

pretation of EEA law (Baudenbacher 2005; Fredriksen 2012), the EFTA Court could maintain 

legal uniformity of EU and EEA law within the EEA’s functional scope. Nonetheless, the various 

amendments to EU primary law accomplished through the Treaties of Maastricht, Amsterdam, 

Nice and Lisbon undoubtedly created a legal and political uncertainty which forces the EEA 

EFTA states and the EFTA institutions to weigh up the maintenance of the original scope of 

the EEA Agreement and the maintenance of homogeneity of EU and EEA law when interpret-

ing the EEA Agreement or assessing the EEA relevance of new EU legislation.22  

3.2.3 Focus on regulatory and market integration 

The overview of the EEA’s policy areas provided in Table 4 underlines the fact that the EEA is 

based on a ‘broad coverage of market issues’ (Gstöhl 2015: 857). Market integration is a po-

litical and economic objective of the EU to ‘address transaction costs and market externalities’ 

(Egan 2012). When the single market project was launched in the late 1980s, the EFTA states 

feared discrimination and therefore ‘took up the Commission’s idea of negotiating a global 

agreement that would ensure access to the single market’ (Leuffen et al. 2013: 128). Their 

integration was facilitated by the fact that ‘economic integration is typically an area of low 

autonomy and identity costs’ (Schimmelfennig et al. 2015: 13). According to Schimmelfennig 

et al. (2015: 13) it is ‘a hallmark of the liberal democracies’ of Europe that the market is a 

‘largely autonomous sphere’ which also lacks strong symbols of national identity. Subse-

quently, market and regulatory integration is ‘less prone to politicization’ (Genschel and 

Jachtenfuchs 2016: 45). It is therefore not surprising that except for temporary opt-outs in the 

                                                      

21  Fredriksen and Franklin (2015) also refer to the cases Einarsson (Case E-1/01) and Postdoc (Case E-1/02) in 
which the EFTA Court indirectly ‘warn’ the contracting parties to revise the main part of the EEA Agreement 
by pointing out that the respective EU law was no longer fully reflected by the EEA Agreement and it there-
fore had to use different sources for its judgment.  

22  There are several issues that scholars have associated with a lack of update of the main part of the EEA 
Agreement. For instance, Fredriksen and Franklin (2015: 646ff.) point out ‘the lack of an EEA parallel to the 
EU Charter of fundamental rights’. This lack is particularly problematic with regard to those matters where 
the EU Charter of fundamental rights goes beyond the European Convention of Human Rights. By contrast, 
in its review of the EEA, the European Commission (2012: 4) states that it ‘would be important as well to 
include the [EU] policy on trafficking in human beings in the EEA Agreement’ which is related to the EU free 
movement of persons. The fact that Liechtenstein has not sign the Lugano Convention on Jurisdiction and 
the Recognition and Enforcement of Judgments in Civil and Commercial Matters is another issue that is 
regularly criticised. 
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course of enlargement, market integration in the EU is mostly uniform both at the level of 

primary law (Schimmelfennig and Winzen 2014) and secondary law (Duttle et al. 2016) and 

that the externalisation of EU measures is particularly strong for economic and social market-

related policies as well as regulatory measures (Damro 2012, Bradford 2012).  

By contrast, the integration provided by the EEA in the so-called core state powers is very 

limited. Integration in core state powers means an ‘increasing involvement of EU institutions 

in key functions of sovereign government including money and fiscal affairs, defence and for-

eign policy, migration, citizenship and internal security’ (Genschel and Jachtenfuchs 2016: 

42f.). At first sight, most of those ‘functions’ are not enforced by the EEA as it does not cover 

the Common Foreign and Security Policy (CFSP), the European Monetary Union (EMU), EU 

citizenship, or migration politics beyond the free movement of persons but there are two main 

ways the integration of core state powers in the EU has increasingly been affecting the inte-

gration provided by the EEA.  

The first reflects ‘European capacity building by stealth’ (Trondal 2012; Genschel and Jachten-

fuchs 2014). Egeberg and Trondal (2011) have described this capacity building as a process of 

‘executive centre formation’ according to which the capacity to policy formulation, implemen-

tation, and surveillance is centred on the European Commission, EU agencies, and domestic 

agencies. Although Trondal (2012: 2) concludes that this capacity building ‘serves the purpose 

of succeeding regulatory integration in mostly non-core state policies’, it still has to be ‘con-

ceived of as a core state power’ reflecting the rise of European public administration. Against 

this background, it is no surprise that the incorporation of EU acts establishing EU agencies or 

another type of decentralised EU body (Busuioc et al. 2012; Rittberger and Wonka 2011) into 

the EEA has generally caused serious problems for the EEA’s two-pillar structure (see Chapter 

3.1.1).  

Another manner in which the integration of core state powers in the EU affects the EEA is the 

blurring of different policies in a single EU act. In the EEA context, the data retention directive 

(32006L0024) is a prominent example of an EU market regulation blurred with other policies 

that fall outside the EEA’s policy scope. The directive ‘entails that phone companies keep rec-

ords to help law enforcement institutions to fight crime’ (Tobler et al. 2010: 30). At first sight, 

this ‘seems to be security policy, but if phone operators in the EEA countries do not have this 

same obligation, it can distort the market as operators would move to these countries to re-

duce data storage costs’. The EEA EFTA states considered the directive not to be relevant for 

incorporation into the EEA Agreement. However, from an analytical perspective, it is unclear 

whether the European Commission would have accepted this position if the European Court 

of Justice had not declared the directive invalid (Joined cases C-293/12 and C-594/12; 

62012CJ0293).  

There are several other examples where core state power policies blur with regulatory poli-

cies. For instance, according to the decision of the EEA Joint Committee 191/2015 of 10 July 

2015 the EEA EFTA states incorporated the directive on the protection of the environment 
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through criminal law (32008L0099) into the EEA Agreement.23 In Article 5 the directive states 

that the member states shall take the necessary measures to ensure that offences defined by 

the directive ‘are punishable by effective, proportionate and dissuasive criminal penalties’. 

According to an unpublished legal note from the EFTA Secretariat, the EEA EFTA states had 

already applied national criminal law sanctions in a handful of cases where, in actual fact, they 

would only have been required to apply proportionate, dissuasive and effective sanctions in 

reaction to the certain behaviour as defined in the EU act. However, in all those cases they 

were free to do so. Subsequently, the EEA EFTA states aimed at adapting Article 5 of Directive 

2008/99 before its incorporation into the EEA Agreement. After lengthy negotiations, the con-

tracting parties agreed to incorporate the directive without specific adaptations to Article 5. 

However, they jointly declared that the incorporation of the directive is without prejudice to 

the scope of the EEA Agreement and that future EU legislative measures adopted under Article 

83 (2) TFEU will not be EEA relevant.  

At the level of secondary law, another interesting case is the incorporation into the EEA Agree-

ment (JCD 111/2013) of Directive 2009/43/EC on simplifying terms and conditions of transfers 

of defence-related products (32009L0043). Finally, core state power and regulatory policies 

can also be blurred by decisions made by the ESA or EFTA Court judgments, respectively. For 

instance, in the joint cases E-04/10, E-06/10 and E-07/10 the EFTA Court confirmed a decision 

made by the ESA that certain provisions of the Liechtenstein Tax Act constitute a case of state 

aid under Article 61 of the EEA Agreement and that the affected companies have to pay back 

the state aid, which was unlawfully made available to them from 6 November 2001 to 31 De-

cember 2009 (EFTA Court Case E-04/10, E-06/10 and E-07/10 - The Principality of Liechten-

stein, REASSUR Aktiengesellschaft and Swisscom RE Aktiengesellschaft v EFTA Surveillance Au-

thority). As a result, before introducing the new Liechtenstein Tax Act (LGBl. 2010.340), the 

Liechtenstein government proactively involved the expertise of the ESA in order to ensure that 

a new tax status entitled ‘Private Investment Structure’ (P.I.S.) complied with the state aid 

rules under the EEA Agreement (Liechtenstein 2010).  

3.2.4 Lessons from Iceland’s application for EU accession  

After launching EU accession negotiations with Iceland, the European Commission issued an 

analytical report on Iceland’s application (European Commission 2010). In this report the Com-

mission addresses the question of Iceland’s capacity to adopt the ‘total body of EU legislation 

in the Treaties, the secondary legislation and the policies of the Union’ (ibid.: 32). To this end, 

the Commission divided the EU acquis into 33 negotiating chapters which were again divided 

                                                      

23  In 2003 the Council adopted the framework decision 2003/80/JHA on the protection of the environment 
through criminal law. Subsequent to the decision the Commission challenged the Council’s choice of legal 
bases. In its judgment of 13 September 2005 (Case C-176/03; 62003CJ0176) the ECJ stated that the decision 
should have been adopted on the basis of Article 175 of the EC Treaty and that the decision thus encroached 
on the powers conferred on the Community. The decision was annulled and later on replaced by directive 
2008/99.  
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into three groups: 10 chapters covered by the EEA, 11 chapters partially covered by the EEA, 

and 12 chapters not covered by the EEA (ibid.: 32). Table 5 displays this classification.   

In the chapters covered by the EEA, Icelandic legislation is largely harmonised with the EU 

acquis. Non-alignment with the EU acquis in these chapters can, above all, be explained by 

late transposition or insufficient implementation of EU law incorporated into the EEA Agree-

ment. Second, the EEA Agreement grants some derogations from the EEA relevant EU acquis 

to Iceland. For instance, Iceland has a permanent exception regarding foreign investments in 

fisheries (EEA Annex VIII; see also Chapter 9). Hence, the few cases in these ten negotiating 

chapters where Iceland does not fully apply the relevant EU acquis may, at first sight, indicate 

a different degree of enforcement as well as a higher supply and demand of differentiation 

but ultimately no substantial differences between EU and EEA law.  

However, the Commission also detected certain differences between EU and EEA law within 

the EEA’s functional scope due to the non-incorporation or delayed incorporation of EU acts 

into the EEA Agreement. Examples for this are Directive 2008/6/EC with regard to the full 

accomplishment of the internal market of Community postal services (Third Postal Directive, 

32008L0006) in the field of free movement of services or Directive 2004/48/EC on the en-

forcement of intellectual property rights (32004L0048) in the field of intellectual property law.  

The Third Postal Directive ‘prohibits national governments from granting or maintaining any 

exclusive or special rights to establish or provide postal services’ for mail weighing less than 

50 grams (see EUR-lex: summary of legislation). In April 2011, following a decision of the la-

bour party’s national meeting (Newsinenglish.no 2011), the Norwegian Prime Minster Jens 

Stoltenberg, stated that the Norwegian government did not intend to incorporate the di-

rective into the EEA Agreement (Norway 2011; Norway 2012: 25). However, Directive 

2008/6/EC was never officially excluded from incorporation and, thus far, the EU has not in-

voked Article 102 of the EEA Agreement. Indeed, shortly after its election in October 2013, the 

Norwegian government with Prime Minster Erna Solberg announced that it would ‘lift Nor-

way’s reservation vis-a-vis the incorporation of the Third Postal Directive into the EEA Agree-

ment’ (European Commission 2013). Nonetheless, in February 2017, the incorporation of the 

Third Postal Directive was still pending. In contrast to the Third Postal Directive, Directive 

2004/48/EC on the enforcement of intellectual property rights was officially excluded from 

incorporation into the EEA Agreement on 4 January 2006 due to its provisions on judicial co-

operation in civil matters as they fall outside the scope of the EEA (Dataset EEA exclusion; 

Chapter 5).24  

Moreover, the EEA EFTA states may have a general opt-out from certain legal rules of an EU 

act. For instance, regarding the free movement of persons the EEA EFTA states have incorpo-

rated Directive 2004/38/EC on the right of citizens of the Union and their family members to 

move and reside freely within the territory of the member states (Citizenship Directive, 

                                                      

24  According to Fredriksen and Franklin (2015: 653) there is no doubt that Directive 2004/48 is EEA relevant 
and that its exclusion from incorporation is ‘not only legally unconvincing, but also a real threat to the func-
tioning of the EEA’.  
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32004L0038) with an adaptation explicitly stating that the concept of ‘Union Citizenship’ is not 

included in the EEA Agreement (JCD 158/2007; see also Jonsdottir 2013). Thus, the directive 

cannot introduce rights into the EEA based on EU citizenship (Speitler 2016: 445; EFTA Court 

Case E-26/13 - Íslenska ríkið v Atli Gunnarsson), in particular the political rights stipulated in 

Articles 21 to 25 TFEU. Beyond that, however, it remains unclear how the incorporation of the 

Citizenship Directive affects the rights of economically inactive EU/EEA citizens and third coun-

try nationals as the initial EEA Agreement was confined to the free movement of workers (To-

bler 2015; Franklin 2015). Again, most experts conclude (e. g. Fredriksen and Franklin 2015: 

638-645; Björgvinsson 2016: 483f; Wennerås 2016: 217) that despite lacking the same tools 

as the ECJ, the EFTA Court could ensure homogeneity in practice but there remains some de-

gree of legal uncertainty on the future interpretation of the EEA and the EU free movement 

of persons.  

In sum, although the EU acquis in these first ten chapters should be fully covered by the EEA, 

there are certain differences between EU and EEA law due to general opt-outs or reservations 

required by the EEA EFTA states, the pending incorporation of new EU law into the EEA Agree-

ment, the non-incorporation of EU law with unclear EEA relevance or the lack of an update of 

the main part of the EEA Agreement. As a result, even in those chapters which are supposed 

to constitute the core of the EEA’s functional scope it is still no matter of course to clearly 

define the EEA regulatory perimeter.  

There are eleven negotiating chapters, which are only partially covered by the EEA. A promi-

nent example is the chapter environment, since the EEA Agreement does not cover the EU 

acquis on the protection of nature. Hence, EU legislation such as Directive 2009/147/EC on 

the conservation of wild birds (32009L0147) or Directive 1992/43/EEC on the conservation of 

natural habitats and of wild fauna and flora (31992L0043) was not incorporated into the EEA 

Agreement. Likewise, the EEA Agreement does not cover anti-discrimination (chapter social 

policy and employment); specific sectoral statistics in particular businesses; macroeconomic 

or agriculture statistics (chapter statistics); or the EU minimum requirements for oil stocks 

(chapter energy). Moreover, regarding the chapter on food safety, veterinary and phytosani-

tary policy the EEA Agreement does not cover the entire range of products (see Protocol 3 and 

Article 8 (3) of the EEA Agreement). Again, the classification by the Commission shows that 

the EEA’s functional scope is not clearly defined. However, in all eleven negotiating chapters 

partially covered by the EEA, the EU acquis covered by the EEA Agreement is much bigger than 

the EU acquis not covered by the EEA Agreement.  

The extent of integration provided by the EEA is also important in order to assess the EEA EFTA 

states’ relations with the EU in the negotiating chapters not covered by the EEA. For instance, 

the Commission highlights in its analytical report on Iceland’s application (2010: 52) that the 

administrative capacity that Iceland has established to administrate its membership in various 

EU programmes and in the EEA financial cohesion mechanism (EEA grants) could also be used 

to ensure Iceland’s integration in EU regional policy if Iceland joined the EU. At the same time, 

the EEA may not establish a customs union with the EU but provides for the establishment of 

a free trade area with the EU and the removal of customs duties on specific products (ibid.: 
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85). Likewise, the EEA contains provisions for administrative cooperation on customs matters 

as well as rules of origin to compensate for the lack of a customs union. Finally, the EEA may 

not cover EU legislation for agriculture and rural development, but it covers specific aspects 

such as organic farming and has also facilitated the conclusion of bilateral trade concessions 

for agricultural products (see Article 19 EEA Agreement).  

To sum up, the analytical report accompanying the European Commission’s opinion on Ice-

land’s application for EU membership shows that the EEA Agreement covers a substantial part 

of the EU acquis. In total 21 of 33 negotiating chapters are at least partially covered by the 

EEA Agreement. Put differently, the EEA covers almost two-thirds of the EU’s range of policies. 

However, the report also shows that even within the chapters covered by the EEA, the EU and 

the EEA acquis do not fully concur. Instead, there are various EU policies not (yet) incorporated 

into the EEA Agreement.  

Table 5: Scope of the EEA from the perspective of the EU accession process 

Source: Author’s own compilation based on European Commission (2010), see also Bergmann (2011). 

3.2.5 Correspondence between EU and EEA secondary law 

To analyse the EEA’s functional scope, I finally examine the degree of correspondence be-

tween EU and EEA secondary law. 25 To this end, I have counted how many EU acts that were 

in force in the EU on 31 December 2015 had formally been incorporated into the EEA Agree-

ment by 31 December 2015 or of which the formal incorporation was awaited at that date.26 

The data is based on the Directory of European Union legislation (EU directory; see Chapter 

5). The dataset contains 13 674 EU acts in total. On 31 December 2015 19.6 per cent of the EU 

                                                      

25  In Chapter 7 I will provide a more detailed analysis of the degree of correspondence between EU and EEA 
secondary law by empirically testing different hypotheses that account for EEA rule selection. 

26  The EU directory contains various EU acts which are no longer in force in the EEA (according to EEA-lex 
database). As it is rather unlikely that an EU act is repealed in the EEA but not in the EU, those EU acts have 
also been considered. 

Covered by the EEA  Partially covered by the EEA  Not covered by the EEA  

Free movement of goods Food safety, veterinary and phyto-
sanitary policy 

Agriculture and rural develop-
ment 

Freedom of movement for work-
ers 

Transport policy Fisheries 

Right of establishment and free-
dom to provide services 

Energy Taxation 

Free movement of capital Statistics Economic and monetary policy 

Public procurement Social policy and employment Regional policy and coordination 
of structural instruments 

Company Law Enterprise and industrial policy Judiciary and fundamental rights 

Intellectual property law Trans-European networks Justice, freedom and security 

Competition Research and development Customs union 

Financial services Education and culture External relations 

Information society and media Environment Foreign, security and defence pol-
icy 

 Consumer and health protection Financial control 

  Financial and budgetary provi-
sions 
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acts in force in the EU had also been incorporated into the EEA Agreement. If we also take into 

account EU acts whose incorporation into the EEA Agreement was pending on 31 December 

2015, the degree of correspondence between EU and EEA law is slightly higher (21.8 per cent). 

However, the degree of correspondence strongly differs across the various chapters of the EU 

directory as well as across the different types of EU acts. Whereas 72.5 per cent of the EU 

directives in force on 31 December 2015 had been incorporated into the EEA Agreement, the 

degree of correspondence is much lower for regulations (21.2 per cent), decisions (14.4 

per cent) or other types of EU acts (5.4 per cent).  

Figure 10 shows the degree of correspondence between EU and EEA secondary law across the 

different chapters of the EU directory. Because recommendations and opinions have no bind-

ing force and decisions are often only binding for a specific addressee (Article 288 TFEU), they 

have not been included in the analysis. The EEA Agreement contains at least a few EU acts 

from each chapter of the EU directory. However, for the chapters ‘Fisheries’, ‘External rela-

tions’, ‘Taxation’, ‘Custom Union and free movement of goods’, ‘Common Foreign and Secu-

rity Policy’ as well as ‘Area of freedom, security and justice’ the degree of correspondence 

between EU and EEA law is very low. This is not surprising as these chapters are related to 

policy fields that are not covered by the EEA Agreement. By contrast, the highest degree of 

correspondence has been achieved in the chapters ‘Transport policy’, ‘Right of establishment 

and freedom to provide services’ as well as ‘Industrial policy and internal market’. However, 

there is no chapter of the EU directory where EU and EEA law fully match. Moreover, the 

degree of correspondence is often much lower when purely focusing on EU law that has been 

formally incorporated into the EEA Agreement. This can be explained by the fact that the in-

corporation of new EU law into the EEA Agreement is often seriously delayed (see Chapter 8). 

For instance, on 31 December 2015, only 94 EU directives and regulations from the total of 

204 EU directives and regulations assigned to the EU acquis chapter ‘Right of establishment 

and freedom to provide services’ had been formally incorporated into the EEA Agreement. At 

the same time, the incorporation of an additional 94 EU directives and regulations assigned to 

the EU acquis chapter ‘Right of establishment and freedom to provide services’ was awaited, 

which means that these EU acts are expected to be incorporated into the EEA Agreement but 

to date, no formal decision by the EEA Joint Committee has been made. As a result, the degree 

of correspondence in the EU acquis chapter ‘Right of establishment and freedom to provide 

services’ is 46.1 per cent when only focusing on EU acts incorporated into the EEA Agreement, 

and 92.2 per cent when also considering EU acts awaiting incorporation into the EEA Agree-

ment.  

Theoretically the degree of correspondence between EU and EEA secondary law should there-

fore either be very low or very high. Surprisingly, this is not the case for most chapters of the 

EU directory. Even if we analyse the degree of correspondence at the level of subchapters, the 

EEA’s functional scope remains indistinct and lacks a clear and consistent boundary to the EU 

acquis. The 20 chapters of the EU directory contain 102 subchapters in total. For 40.2 per cent 

of those subchapters, the degree of correspondence is less than 10 per cent. By contrast, 16.7 

per cent of the subchapters have a degree of correspondence of 80 per cent or more. Hence, 

most subchapters (43 per cent) have a degree of correspondence between 10 and 80 per cent 
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(see Table Ax 13, Annex). This indistinct degree of correspondence is likely to result from the 

EEA’s inherent structural tensions such as the continuous expansion of EU competences 

within and outside of the EEA’s functional scope, the static character of the main part of the 

EEA Agreement as well as the EEA’s complex and lengthy policy cycle. In the empirical part of 

this thesis, I provide a more detailed analysis on the degree of correspondence between EU 

and EEA secondary law (Chapter 7 and Chapter 8). In this vein, I also address the question 

whether the varying degree of correspondence illustrated in Figure 10 actually manifests a 

violation of the homogeneity of the EEA.  

To sum up this subchapter, the EEA’s functional scope allows for a far-reaching internal market 

association (Gstöhl 2015: 860). The EEA has thus been labelled as a ‘less perfect internal mar-

ket’ (Bruha 1999: 127) or a ‘single market-minus’ (Pelkmans and Böhler 2013: 2) that extends 

over various EU policy fields and represents the most far-reaching model of external differen-

tiation (Lavenex et al. 2009). These classifications shall not be challenged by this thesis. In this 

chapter, however, I have shown that the EEA’s functional scope is sometimes difficult to de-

fine. The integration provided by the EEA Agreement is spread over a large number of issue 

areas but the actual degree of correspondence between EU and EEA law varies greatly across 

those issue areas. Against this background the EEA’s functional scope is best characterised as 

diffuse and indistinct while the outer perimeter of the EU and the EEA remain fuzzy. From the 

perspective of European integration research this means that there are still two distinct 

groups of ins (EU member states) and outs (EEA EFTA states). Nevertheless, through the EEA, 

external differentiation has created a multitude of integration arrangements that render the 

initially rather reluctant EEA EFTA states close partners of the EU and to some extent also 

supporters and designers of European integration.  

This subchapter has also shown that the EEA’s functional scope can be divided into core poli-

cies as well as flanking and horizontal policies From an analytical perspective, this distinction 

is important as presumably the degree of interdependence is lower for the flanking and hori-

zontal policies and the EEA relevance of related EU secondary law more difficult to assess. 

Moreover, this subchapter has briefly addressed the infiltration of the EEA by the EU’s inte-

gration in core state power, presumably as the result of increasing European capacity building 

within the EEA’s policy scope (Genschel and Jachtenfuchs 2016) and mixing different policies 

in a single EU act (Tobler et al. 2010). This raises important questions about the boundaries of 

market integration and state autonomy (Egan 2012: 416). The allocation of these boundaries 

is likely to heavily affect the fundamentals of the EEA EFTA states’ integration with the EU as 

it may evoke the idea of the political constraints that have hindered the EEA EFTA states from 

joining the EU.  
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Figure 10: Comparison of EU and EEA secondary law (EU directory, 31 December 2015) 

Note: The data includes only EU directives and regulations. EU acts whose incorporation into the EEA Agreement 
was pending on 31 December 2015 have been counted as incorporated EU acts. The EU directory does not in-
clude amending law.  
Source: Author’s own compilation based on dataset EU Directory. 
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3.3 Political environment 

It is now almost 25 years ago that the EFTA and EU states signed the EEA Agreement in Porto 

on 2 May 1992. Since then major events have taken place that have drastically changed the 

political environment of the EEA Agreement. While many experts initially treated the EEA 

Agreement just as a transitional arrangement towards EU membership, it is now clear that the 

EEA ‘has proved to be a durable instrument of integration in Europe’ (Árnason 2012: 4). Nev-

ertheless, the question remains how well and by which means the EEA Agreement keeps up 

with the transformations in its political environment.  

Julisdottir and Raeva (2008) listed eight fundamental changes in the EU that may have an im-

pact on the functioning of the EEA Agreement. Likewise, Breidlid and Vahl (2015) refer to var-

ious current and future challenges that result from profound transformations within the EU. 

Table 6 systemises those transformations in three different dimensions. The first dimension 

considers transformations related to the EU’s level of centralisation. Since the EEA Agreement 

was signed in 1992, we have witnessed a gradual rise in the pooling of sovereignty of the EU 

member states who decide on more policies by qualified majority and an increase in the del-

egation of decision-making authority from the EU member states to supranational EU institu-

tions (Börzel 2005; Leuffen et al. 2013: 11-26). In this regard, Julisdottir and Raeva (2008: 3) 

refer to the expansion in competences of the European Parliament in the EU decision-making 

process and the introduction of new modes of governance such as the Open Method of Coor-

dination (OMC). In addition, Breidlid and Vahl (2015: 36-40) highlight the replacement of the 

three pillars of the EU by a merged legal personality, the growing number of EU agencies and 

the expanding of EU programmes.  

These transformations have affected the day-to-day management of the EEA in various ways. 

The shift of legislative power to the European Parliament, for instance, diminishes the ‘im-

portance of the EEA EFTA participation in expert groups assisting the [European] Commission’ 

because EU acts drafted by those expert groups are now more likely to be adapted by the 

European Parliament (Breidlid and Vahl 2015: 39; for developments in the EU decision-making 

process see among others: Costello and Thomson 2013; Héritier 2012). At the same time, EU 

agencies have gained wide-ranging decision-making powers (Wonka and Rittberger 2010) 

which have to be made compatible with the EEA’s two-pillar structure and the EEA EFTA 

states’ rejection to transfer any legislative competences to EEA bodies (see Chapter 3.1.1). 

Finally, although the EEA EFTA states’ participation in EU programmes is voluntary, the ex-

panding of those programmes is still said to have ‘led to an overall increase in the costs of the 

EEA Agreement for the EEA EFTA states’ (Breidlid and Vahl 2015: 37).  

Regarding changes in the EU’s functional scope, Julisdottir and Raeva (2008: 4) point out the 

introduction of the Euro as well as substantial integration steps in justice and home affairs and 

the Common Foreign and Security Policy (CFSP). Moreover, they refer specifically to the future 

completion of the EU’s single market. The completion of the EU’s internal market is also one 

of the main transformations identified by Breidlid and Vahl (2015: 35) who highlight the large 

amount of EU legislation on financial services adopted in the course of the recent financial 

and economic crisis. Moreover, they argue that due to the EU’s expansion into new policy 
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areas and the abolition of the EU’s three pillars, the lines have blurred between traditional 

market integration and other policies (ibid.: 36; see also Tobler et al. 2010). Put differently, EU 

secondary law is increasingly following a horizontal approach by which policy areas such as 

environment and consumer protection but also judicial cooperation in criminal and civil mat-

ters are linked with market integration. As a result, the assessment of EEA relevance is sup-

posedly more difficult. In addition, the EEA EFTA states had to conclude bi- and multilateral 

agreements with the EU in order to ensure their integration outside the scope of the EEA 

Agreement (e. g. association to the Schengen Agreement).  

In the third dimension the most important transformations are the EU’s enlargement from 12 

to 28 member states and the development of new models of external differentiated integra-

tion, in particular, the European Neighbourhood Policy (ENP) but also the sectoral agreements 

between Switzerland and the EU, and the current negotiations on the participation of Andorra, 

Monaco and San Marino in the EU’s internal market (Gstöhl 2016). As a result of the EU’s 

enlargement there is an increasingly political and economic imbalance between the EFTA and 

the EU pillar. Moreover, the ‘EU has become a more heterogeneous interlocutor’ and is there-

fore supposedly ‘less flexible in dealing with the outside world and less able to accommodate 

special concerns of the EEA EFTA states through adaptations, exceptions, and transition peri-

ods in the EEA’ (Juliusdottir and Wallis 2007: 6). In addition, interview evidence collected by 

Jonsdottir (2013: 43) suggests that among EU politicians and civil servants the ‘awareness of 

the EEA Agreement has decreased through the years’ because the EU does not attach the 

same significance to the EEA Agreement as in the early 1990s (ibid.: 65). Finally, Breidlid and 

Vahl (2015: 39) point out that ‘following the entry into force of the Lisbon Treaty, the EEAS 

now represents the EU side in the EEA Joint Committee and the EEA Council’ although the 

‘day-to-day management of the Internal Market, and thus the EEA’ actually takes place in the 

different directorates-general of the European Commission.  

Table 6: Selected changes within the EU and their consequences for the EEA EFTA states  

Dimension Change in the EU (Potential) Consequences for the EEA 

EU Level of 
centralisation 

Shift of legislative power to the European 
Parliament  

New modes of governance 

Growing number of EU agencies 

Expanding EU programmes 

Impeded access to EU policy-making 

Increased need for quasi-supranational de-
cision-making and surveillance 

Higher financial costs  

EU functional 
scope 

Abolition of three-pillar model 

Integration of new policy areas 

Increased integration within traditional pol-
icy areas 

Increasing number of EEA relevant EU acts  

Blurring of EEA relevant and non-EEA rele-
vant policies 

Need for additional bi- and multilateral 
agreements with EU 

EU enlarge-
ment and  
external  
relations 

Enlargement from 12 to 28 member states 
New models of external governance 

New players within external governance  

More internal differentiation 

Increasing political and economic imbalance 
between EFTA and EU pillar 

Decreasing knowledge about the specifici-
ties of the EEA 

Increasing payments to cohesion funds 

Source: Author’s own compilation. 
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Thus far, there have been no academic studies that have empirically analysed the actual rele-

vance of the transformations listed in Table 6 for the functioning of the EEA Agreement. To 

overcome this lack of data, this thesis uses data from an online questionnaire addressed to 

the EEA experts of Liechtenstein’s public administration (Frommelt 2015c). An EEA expert is 

defined as a civil servant who regularly participates in EFTA or EU committees and working 

groups and who is responsible for the administration of EEA matters in the respective depart-

ment or unit of the Liechtenstein public administration. In total 83 per cent of the 137 EEA 

experts contacted participated in the survey.  

The EEA experts were asked to evaluate the impact and relevance of specific issues in regard 

to the functioning of the EEA Agreement. The selected issues were derived from the transfor-

mations displayed in Table 6 (see first panel of Figure 11). Additionally, the questionnaire con-

tained several questions that addressed general criticism of the EEA Agreement (see second 

panel of Figure 11). The EEA experts were first asked to evaluate the impact of EU specific 

factors on the functioning of the EEA on a scale ranging from ‘very low’ to ‘very high’. Accord-

ing to the majority of the EEA experts who participated in the questionnaire all of the ad-

dressed issues have a ‘very high’ or ‘rather high’ impact on the functioning of the EEA. For 

instance, 17.2 per cent say that the expansion of the EU’s functional scope has a ‘very high’ 

impact on the EEA’s functioning and another 55.6 per cent state that the impact is ‘rather 

high’. By contrast, 9.2 per cent of the EEA experts assessed the impact on the EEA of political 

changes in the EU states as ‘very high’ and 35.7 per cent as ‘rather high’. In a nutshell, the EEA 

experts of Liechtenstein’s public administration support the assumption that developments in 

the EU, such as the expansion of the EU’s functional scope, the strengthening of EU agencies 

and the increase in knowledge, awareness and interest of the EU politicians and civil servants 

in the EU, affect the functioning of the EEA. 
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Figure 11: Impact of EEA and EU specific factors on the functioning of the EEA  

Note: Based on a representative online survey of experts from Liechtenstein’s public administration (January 
2015, N=114); People who answered ‘don’t know’ were not considered.  
Source: Author’s own compilation based on Frommelt (2015c)  

 

The EEA experts were also asked to evaluate the actual relevance of traditional criticism of the 
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stance, 19.3 per cent stated that the fact that the EEA EFTA states have to speak with one 
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In this chapter I first analysed the EEA’s level of centralisation by examining its institutions, 

procedures and the EEA EFTA states’ access to EU policy-making. The actual level of centrali-

sation set out by the EEA Agreement transcends the narrow confines of its initial conceptual-

isation as an agreement subject to public international law. Against this background the EFTA 

Court has interpreted the EEA Agreement as ‘an international agreement sui generis with a 

distinct legal order of its own’ (EFTA Court Case E-9/97 - Erla María Sveinbjörnsdóttir). Politi-

cally, however, the EEA EFTA states still refuse to delegate any legislative power to EU or EEA 

bodies. Nonetheless, gaps in the EEA’s two-pillar structure have been filled with a multitude 

of ad hoc rules that alternate between intergovernmental cooperation and (quasi-)suprana-

tional centralisation making it impossible to provide a final assessment of the EEA’s level of 

centralisation or its impact on the sovereignty and democracy of the EEA EFTA states (see 

Chapter 10). For instance, even though the EEA EFTA states could formally preserve their leg-

islative sovereignty with regard to their participation in various EU agencies, in practice, they 

are often only accomplices of those EU institutions.  

The multitude of rules that have been added to the EEA’s two-pillar structure results from the 

need for ever closer interaction between the EU and the EEA EFTA pillar to keep up the idea 

of a homogenous and dynamic economic area. On the other hand, changes in the mode of 

governance of the EEA reflect the advanced and often very technical extent of integration in 

the policies covered by the EEA Agreement. The second subchapter has shown that the EEA’s 

functional scope allows for a far-reaching internal market association (Gstöhl 2015: 860). 

Nonetheless the empirical analysis has shown that the EEA’s functional scope is sometimes 

difficult to define because the integration provided by the EEA Agreement is spread over a 

large number of issue areas but the actual degree of correspondence between EU and EEA 

law in those issue areas varies hugely. Against this background, the EEA’s functional scope is 

best characterised as diffuse but indistinct. 

Finally, in the last subchapter I have shown that the EEA remains vulnerable because it strongly 

depends on the political environment of European integration. As a result, I conclude that the 

political will and capacity of the contracting parties to adjust the EEA’s institutional framework 

and functional scope have a direct impact on the functioning of the EEA. 

To sum up Chapter 3, legally speaking, EU and EEA law are largely adopted in parallel and have 

to be interpreted uniformly. Yet, EEA law is polycentric in the sense that it is selected, adopted 

and applied within two different institutional bodies: the EU and the EEA EFTA pillar. The dif-

ferent institutions and the asymmetric level of power wielded by them affect the administra-

tion and management of the EEA. Moreover, on the EU side, EEA-relevant integration can 

progress without any involvement from the EEA EFTA states as their access to the EU policy-

making process is limited. In sum, the EEA can be described as a concentric circle around the 

EU core combining ‘far-reaching regulatory alignments with limited opportunities for organi-

sational inclusion in EU structures’ (Lavenex 2011: 372).  

The EEA’s specific features come together to form a highly complex policy process that shall 

be effective and inclusive at the same time. Undoubtedly, it reflects EEA EFTA states’ political 
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and ideological constraints on pooling sovereignty as well as the EU’s wish to protect the au-

tonomy of its legal order and decision-making. The EEA’s policy process is further complicated 

as it does not include legitimate coercion and also lacks political leadership. Moreover, due to 

the diffuse but indistinct policy scope of the EEA, and its dynamic and multi-dimensional po-

litical environment, there is a continuous information overload regarding the EEA relevance 

of an EU policy. According to Zahariadis (2013: 812) such complexity has four implications: 

First, it raises administrative costs; second, it begets more complexity; third, it gives rise to 

political conflict; and fourth, it safeguards diversity. As we will see below, these claims also fit 

the EEA. The highly complex policy process is therefore one of the main reasons why the EEA’s 

homogeneity is not fully realised (Chapters 7 and 8) and for the differential validity of EU and 

EEA secondary law (Chapter 9). 

Finally, Chapter 3.3 leaves little doubt that the transformations in the EEA’s political environ-

ment affect its functioning. ‘Flexibility, creativity and adaptability’ are thus key words to de-

scribe the past, present and future of the EEA Agreement (see statement of the EFTA Secre-

tary-General in EFTA Bulletin July 2015). Taking into account the description of the EEA’s level 

of centralisation and its functional scope presented in this chapter we may also have to add 

the words complexity and indistinctness. Such a characterisation is rather unusual for an in-

ternational agreement and thus underlines the sui generis character of the EEA. From an ana-

lytical perspective, however, the uniqueness of the EEA makes it very difficult to formulate a 

research design that measures and explains the EEA’s effectiveness. Nevertheless, in the fol-

lowing chapter I am going to present the conceptual framework to measure effective external 

differentiated integration in the EEA context.  
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4 Conceptual framework: homogeneity in the EEA 

This thesis examines under what conditions external differentiated integration is effective. 

However, before answering this question, we first have to define what effective actually 

means. According to the Oxford Dictionary effectiveness is defined as the ‘degree to which 

something is successful in producing a desired result’. Effectiveness is therefore always related 

to the aim of a specific measure. Put differently, before we can assess the effectiveness of 

external differentiated integration we first have to define what its aims are.  

Generally speaking, different players may pursue different aims yet use the same measure. 

With regard to the EEA and the understanding of effective external differentiated integration, 

we have to distinguish at least five different perspectives: First, the effectiveness of the EEA 

can be assessed from the perspective of the EEA EFTA states. Taking into account the explan-

atory factors for the EEA EFTA states’ reluctance towards European integration, the EEA is 

likely to be effective if the EEA EFTA states do not have to pool or delegate their sovereignty, 

but can still ensure equal treatment and predictability for their businesses, and the greatest 

possible degree of participation in EU policy-making (Norway 2012: 5; see Chapter 2.1 for an 

overview of different assessment). 

Second, from the perspective of the EU, the EEA is likely to be effective if it enables the EU to 

shift its ‘functional boundaries beyond its territorial borders’ (Lavenex 2011: 373) and thereby 

maintain the integrity of the EU’s internal market and the uniformity of the related EU law. 

Moreover, from the perspective of the EU, the EEA has to be well embedded in the EU’s ex-

ternal relations ‘maintaining its key role in advancing economic relations and Single Market 

integration’ between the EU and non-member states (Council of the EU 2016: 9). This may 

explain why the EU has criticised the technical functioning of the EEA but was still promoting 

it as an adequate model of integration for other states (Council of the EU 2014).  

Third, the effectiveness of the EEA can be defined as the extent to which integration provided 

by the EEA Agreement fosters market access and trade liberalisation in practice (see e. g. Pelk-

mans 2007 for the EU’s internal market). According to Egan (2012: 417f.) there is ‘increased 

attention to the effectiveness of the single market policies, not simply in terms of the removal 

of static barriers to trade and market entry, but as a mechanism to enhance innovation, 

growth, and competitiveness’. Taking into account the deep-rooted intersections of the single 

market and the EEA this approach also fits the EEA but would require a different study. 

Fourth, effectiveness can be measured by whether the EEA's institutional structure is capable 

of reconciling differences and similarities within the scope of the EEA. Put differently, the EEA 

is effective if it enables the contracting parties and their institutions to find mutually accepted 

solutions for common challenges. Those solutions do not necessarily trigger a progress in the 

integration and thus do not always fully correspond with the goals and institutional features 

of the EEA Agreement. Indeed, they prize the overall functioning and progress of the EEA EFTA 

states’ relations with the EU above the principle of legal homogeneity or the EEA’s two-pillar 

structure. In this vein the definition of effectiveness comes close to what I describe in this 

thesis as the EEA’s adaptability to its political environment (see Chapter 3).  
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Finally, the definition of effectiveness can be derived from the main goal of the EEA, which is 

to establish a homogenous and dynamic economic area between the EU and the EEA EFTA 

states. In this regard, the principle of homogeneity ‘is the single most important legal principle 

of the EEA Agreement’ (Norberg and Johansson 2016: 35). When the EFTA states took up the 

idea of the European Commission to negotiate an agreement that would ensure their access 

to the EU’s internal market, the EU faced the question how to accommodate the EFTA states 

in their internal market (Lazowski 2014: 38). To avoid the risk that the EFTA states’ participa-

tion would come at the price of the uniformity of the EU legal order, the EEA Agreement im-

poses the obligation to apply EU law on the EFTA states (ibid.: 38). Put simply, the contracting 

parties have to ensure, that ‘the same rules are applied throughout the EEA and that an inter-

pretation as uniform as possible can be achieved’ (Baur 2016a: 52). Moreover, in setting out 

the objective of the EEA Agreement, its preamble explicitly refers to a dynamic and homoge-

nous economic area. This means that within the scope of the EEA Agreement, the EEA should 

develop in parallel with the EU. In this vein, the principle of homogeneity guarantees the con-

tinued existence of the EEA Agreement (Norberg and Johansson 2016: 35). To sum up the EEA 

is the most effective the less differentiated it is.  

In practice, dynamic homogeneity is something that has to be achieved individually for every 

single EU act within the EEA’s functional scope. According to Lavenex and Schimmelfennig 

(2009: 800) the transfer of EU rules to non-member states can be measured at the levels of 

‘rule selection in international negotiations and agreements, rule adoption in domestic legis-

lation and rule application in domestic political and administrative practice’. To assess the ho-

mogeneity of EU and EEA law, this distinction is, in a version adapted for the EEA, applied to 

the policy cycle of the EEA. In a nutshell, the homogeneity of the EEA shall be defined as the 

consistent selection, timely and complete incorporation and correct application of EU second-

ary law within the EEA’s functional scope by the EEA EFTA states. In this thesis, however, I 

focus on the levels of rule selection and rule adoption (see below).  

4.1 Effective rule selection 

In order to be incorporated into the EEA Agreement, an EU act first has to be identified as EEA 

relevant. Hence, in the EEA, rule selection evaluates whether and to what extent EU secondary 

law constitutes a normative reference point for the EEA. This includes all EU rules that have 

been marked as EEA relevant by the European Commission or have been transferred into the 

EEA decision-making process based on a positive assessment of EEA relevance by the EFTA 

Secretariat and EEA EFTA states themselves.  

At the level of rule selection there are two main ways the homogeneity of EU and EEA second-

ary law can be violated. First, the EEA EFTA states may officially exclude an EU act marked as 

EEA relevant by the European Commission from incorporation into the EEA Agreement. Over 

the last 20 years the EEA EFTA states have excluded more than 1 000 EU acts from the EEA 

decision-making process even though they were marked as EEA relevant (see Chapter 7). 

There are various reasons for such exclusions and not all are related to the scope of an EU act. 

In most cases, however, the exclusion of an EU act is likely to indicate that the EEA EFTA states 
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reject the notion ‘text with EEA relevance’ that is attached to an EU act based on the recom-

mendation of the European Commission (see Chapter 3.3 for details).  

The exclusion of an EU act from incorporation into the EEA Agreement does not require formal 

agreement with the EU. However, if the EU insists on the incorporation of such an EU act, it 

can still refer the respective EU act to the EEA Joint Committee, where any disagreement 

would lead to the suspension of the affected parts of the EEA Agreement as a result of the 

procedure provided in Article 102 (para. 4 to 6) of the EEA Agreement (see Chapter 3.1.2). As 

a result, one may suggest that if the exclusion of an EU act marked as EEA relevant is not 

challenged by the EU, its exclusion is likely to be triggered by a lack of EEA relevance and thus 

it is unlikely to violate the EEA’s homogeneity. On the other hand, however, over the last 20 

years the EU has invoked the procedure provided by Article 102 only twice (see Chapter 3.1.2), 

presumably as a result of the uncertainty about its practical consequences. Taking into ac-

count this scant use of the procedure provided in Article 102, we cannot rule out that the 

exclusion of some EU acts from incorporation into the EEA Agreement was not justified in the 

sense that those EU acts were indeed EEA relevant and therefore their exclusion violated the 

homogeneity of the EEA.  

Second, the EU can forget to determine an EU act as EEA relevant. Indeed, over the last 20 

years, the EEA EFTA states have also incorporated more than 1 000 EU acts into the EEA Agree-

ment that were not marked as EEA relevant by the European Commission. Put differently, to 

ensure the homogeneity of the EEA, the EEA EFTA states have to continuously monitor EU 

policy-making in order to identify EEA relevant EU acts that are not marked as such. However, 

due to their limited access to EU policy-making as well as the limited resources of the EFTA 

Secretariat, the EEA EFTA states may not always be able to properly monitor EU policy-making. 

Taking into account the large number of incorporated EU acts not marked as EEA relevant we 

therefore have to ask whether there are EU acts that were not marked as EEA relevant and 

thus were not selected by the EEA EFTA states, although those EU acts would indeed be cov-

ered by the EEA’s functional scope.  

In practice, the non-selection or exclusion of an EEA relevant EU act would codify two different 

sets of rules for the EU and EEA EFTA states, which again would reduce the homogeneity of 

the EEA. To measure the effectiveness of the EEA at the level of rule selection, we therefore 

would have to test the EEA relevance of the entire EU secondary law, which is obviously not 

feasible. Against this background, in this thesis, I do not measure the material homogeneity 

of the EEA in terms of a content analysis of non-selected EU acts. Instead, I focus on a proce-

dural understanding of homogeneity by measuring (i) the reliability of the EU’s indication of 

EEA relevance of an EU act, (ii) the determination of the EEA’s functional scope in terms of the 

degree of correspondence between EU and EEA secondary law based on a specific EU Treaty 

article or EU policy field, and (iii) the development of the extent of integration provided by the 

EEA Agreement over time. All variables have to be understood as proxy measurements that 

shall indicate uncertainty about whether an EU act is part of the EEA’s functional scope or not. 

The reliability of the EU’s indication of EEA relevance of an EU act is measured by counting the 

number of EU acts marked as EEA relevant but which are excluded from incorporation into 



Conceptual framework: homogeneity in the EEA   98 

 

 

the EEA Agreement and the number of incorporated EU acts not marked as EEA relevant. In a 

nutshell, I argue that the higher the number of excluded EU acts marked as EEA relevant and 

the higher the number of incorporated EU acts not marked as EEA relevant is, the less con-

sistent EEA rule selection is and the more likely it is that the homogeneity of the EEA is violated.  

The determination of the EEA’s functional scope measures the degree of correspondence be-

tween EU and EEA secondary law based on a specific EU Treaty article or EU policy field. Put 

simply, the degree of correspondence is defined as the share of incorporated EU acts assigned 

to a specific EU Treaty article or policy field from the total number of adopted EU acts based 

on the respective EU Treaty article or policy field. As the EEA’s functional scope derives directly 

from the EU Treaties (see Chapter 3.3), the degree of correspondence between EU and EEA 

secondary law based on a specific EU Treaty article is supposed to be very high for EU Treaty 

articles reflected in the EEA Agreement and very low for all other EU Treaty articles. I therefore 

suggest that the more positive the degree of correspondence between EU and EEA secondary 

law is, the more consistent EEA rule selection is and the more likely it is that the homogeneity 

of the EEA is fully realised.  

Finally, the extent of integration provided by the EEA Agreement is defined as the share of EU 

acts incorporated into the EEA Agreement from the total share of EU acts in force in the EU. 

Again, the extent of integration can be measured based on an EU Treaty article or an EU policy 

field. Due to the dynamic conceptualisation of the EEA it is expected that the extent of inte-

gration provided by the EEA Agreement shall not vary over time. As a result, I suggest that the 

more stable the extent of integration provided by the EEA remains, the more consistent EEA 

rule selection is and the more likely it is that the homogeneity of the EEA is fully realised. 

4.2 Effective rule adoption 

After transferring EU legislation into the EEA decision-making process, the contracting parties 

can still reject or delay its incorporation into the EEA Agreement. The contracting parties may 

also agree on certain adaptations to an EU act which are usually included in a JCD. Hence, rule 

adoption measures whether and to what extent selected EU rules are incorporated into the 

EEA Agreement. In addition, it measures the speed of incorporation in terms of the time be-

tween the date of adoption of an EU act and the date of its incorporation into the EEA Agree-

ment as well as the time between the dates of compliance in the EU and the EEA.  

As thus far neither the EEA Joint Committee nor the national parliaments of the EEA EFTA 

states have rejected the incorporation of an EU act into the EEA Agreement, the EEA is widely 

depicted as having a quasi-automatic integration process. To assess the effectiveness of rule 

adoption, however, we also need to ask whether the incorporation of EEA relevant EU sec-

ondary law into the EEA Agreement proceeds in due time. The EEA’s speed of incorporation 

can be examined by comparing the time difference between specific dates in the EEA decision-

making process with the respective dates in EU policy-making. In this thesis, I mainly focus on 

the time to incorporation, which is defined as the time between the adoption of an EU act by 

the EU institutions and its incorporation into the EEA Agreement by the EEA Joint Committee.  
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The EEA Agreement does not include a fixed period of time for the incorporation of an EU act. 

However, Article 102 of the EEA Agreement states that ‘in order to guarantee the legal security 

and the homogeneity of the EEA, the EEA Joint Committee shall take a decision concerning an 

amendment of an Annex to this Agreement as closely as possible to the adoption by the Com-

munity of the corresponding new Community legislation with a view to permitting a simulta-

neous application of the latter as well as of the amendments of the Annexes to the Agree-

ment’. Moreover, with Decision No 1/2014/SC the Standing Committee of the EFTA states has 

defined clear deadlines for each step of the different EEA decision-making procedures, which 

add up to a maximum of 25 weeks between the publication date of an EU act and the submis-

sion date of the related draft JCD to the EU (see Chapter 3.1.2). This maximum period is set 

out for EU acts adopted by the Council or the Council and the European Parliament jointly 

which are expected to require EEA specific adaptations. By contrast, for all other EU acts the 

maximum time between the publication date and the submission date of the draft JCD to the 

EU varies between 6 weeks and 20 weeks.  

These periods of time only refer to the drafting of a JCD within the EFTA pillar and not the 

negotiations on this JCD across the EFTA and EU pillar. However, except for EU acts which 

require EEA specific adaptations of a substantial nature, it is expected that the formal approval 

of a JCD by the EEA Joint Committee does not take more than 30 days, which is the mean time 

between two meetings of the EEA Joint Committee in the period from 1994 to 2015. Based on 

these indications and by taking into account that most EU acts incorporated into EEA Agree-

ment are so-called straightforward acts (i. e. EU acts adopted by the European Commission 

not requiring EEA specific adaptations; see Chapter 3.1.2), the median time to incorporation, 

calculated as the time between the adoption of an EU act and its incorporation into the EEA 

Agreement, should not be higher than 180 days.  

Nonetheless, delays in the incorporation of an EU act do not necessarily mean that different 

sets of rules apply to the EU and EEA EFTA states because an EU act may include a lengthy 

period of transposition. Similar to the different indicators at the level of rule selection, the 

time to incorporation therefore measures the degree of procedural and not material homo-

geneity of the EEA. By contrast, to examine the degree of material homogeneity we have to 

compare the compliance dates of an EU act in the EU and the EEA. The compliance date is 

defined as the date when the obligations set out in an EU act start to apply for the contracting 

parties (see Chapter 8.1). To ensure the homogeneity of the EEA there should be no time dif-

ference between the dates of compliance for the EU and the EEA EFTA states.  

In Chapter 8 I provide an empirical analysis for the time to incorporation as well as the differ-

ence between EU and EEA compliance dates. In a nutshell, I argue that the longer the time to 

incorporation and the bigger the difference between the EU and EEA compliance dates is, the 

more likely it is that the homogeneity of the EEA is not fully realised.  

To assess the effectiveness of EEA rule adoption we also have to examine whether the entire 

EU act is incorporated into the EEA Agreement or whether the EEA Joint Committee makes 

specific adaptations to an EU act which changes its scope of application for at least one EEA 

EFTA state. As mentioned in Chapter 3.1.2, a JCD may contain EEA specific adaptations of a 
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technical or substantial nature to an EU act in order to adapt the scope of application of this 

EU act to the particular features of the EEA or the particular situation of an EEA EFTA state. 

Because EEA specific adaptations of a technical nature do not change the scope of application 

of an EU act for the EEA EFTA states, the analysis focuses on EEA specific adaptations of a 

substantial nature. Moreover, with regard to the actual consequences of those adaptations, 

we again have to distinguish between procedural homogeneity and material homogeneity. By 

definition, all substantial adaptations shall indicate a violation of the EEA’s procedural homo-

geneity, whereas only substantial adaptations that codify a concrete opt-out clause violate 

the material homogeneity of the EEA (see Chapter 3.1.2). Such an opt-out clause can exempt 

all EEA EFTA states from the application of a specific provision of an EU act (general differen-

tiation) or just a specific EEA EFTA state (country-specific differentiation).  

In Chapter 9 I provide a descriptive analysis of EEA specific adaptations focusing on adapta-

tions and tailor-made arrangements that trigger differentiated integration in terms of ‘terri-

torially unequal formal validity of EU legal rules’ (Duttle et al. 2016: 5) among the EEA EFTA 

states or the EU and the EEA EFTA states. In a nutshell, I assume that the higher the number 

of incorporated EU acts with substantial EEA specific adaptations is, the less likely it is that the 

homogeneity of the EEA is fully realised.  

Finally, rule application seeks to determine whether EU rules ‘are not only incorporated into 

domestic legislation but also acted upon in political and administrative practice’ (Lavenex and 

Schimmelfennig 2009: 801). At the level of rule application the effectiveness of the EEA can 

be measured by the occurrence and persistence of non-compliance with EEA secondary law 

(see Börzel et al. 2010 for the EU states). However, this thesis refrains from empirically ana-

lysing the EEA’s effectiveness at the level of rule application. Because at the level of rule ap-

plication the procedures are more or less identical for the EU and the EEA EFTA states this 

analytical constraint is unlikely to limit the explanatory power of the results of this thesis.  

Table 7: Indicators for homogeneity in the EEA policy cycle  

Stage Homogeneity  Indicators 

Rule selection Consistent selection of rele-
vant EU secondary law 

Consistency of the indication of EEA relevance 
Determination of degree of correspondence of EU and 
EEA secondary law based on EU Treaty article  
Development of the extent of integration 
 

Rule adoption  Incorporation of relevant EU 
secondary law in due time 

Time to incorporation of EU secondary law; backlog of 
EU secondary law; difference between compliance 
dates of EU and EEA secondary law 

 Complete incorporation of 
relevant EU secondary law 

Substantial EEA specific adaptations to EU secondary 
law; differential validity of EU secondary law across EEA 
states 
 

Rule application Timely and correct transpo-
sition of relevant EU second-
ary law 

Occurrence of non-compliance with EEA secondary law; 
persistence of non-compliance with EEA secondary law 

Correct application of rele-
vant EU secondary law 

Source: Author’s own compilation. 
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Table 7 considers the different indicators of homogeneity at the different stages of the EEA’s 

policy cycle. In summary, homogeneity is fully realised by consistent selection, timely and 

complete incorporation and correct application of EEA relevant EU secondary law by the EEA 

EFTA states.  
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5 Empirical data  

Lacking systematic data, most scholars have analysed differentiated integration by focusing 

on the EU Treaties or in the case of external differentiation by focusing on the formal agree-

ments that the EU has concluded with non-member states. By contrast, Duttle et al. (2016) 

present a new dataset on differentiation in EU legislation and thus provide a descriptive anal-

ysis of the patterns of EU secondary law differentiation. Their analysis marks an important 

step towards a better understanding of differentiation in EU secondary law. It has also heavily 

inspired the data collection and analysis of this thesis.  

Deep economic integration with the EU requires harmonisation of law. Put simply, harmoni-

sation of law between the EU and a non-member state can take two different forms: the 

recognition of the equivalence of law between the EU and a third state (e. g. bilateral agree-

ments between Switzerland and the EU) or the formal incorporation of EU law into the re-

spective association agreement (e. g. EEA, Schengen). These two forms are based on different 

mechanisms and entail different levels of legal obligation (see Lavenex 2011). However, they 

have in common that they provide clear references to individual EU acts. Subsequently, scope 

and extent of integration of a non-member state cannot only be calculated based on the num-

ber and types of agreements it shares with the EU but also the number and types of EU legal 

acts covered by those agreements.  

Gstöhl (2015: 855) pointed out that ‘the EU increasingly attempts to ensure market homoge-

neity by concluding agreements which allow for a dynamic adaptation to the evolving acquis’. 

It is therefore likely, that the EU secondary law will become even more important for non-

member states in order to ensure their economic and political integration with the EU. Thus 

far, there have hardly been any analyses of the overall relevance of EU secondary law for non-

member states. A first attempt was made by Frommelt and Gstöhl (2011), who considered the 

number of EU acts that are not fully valid for all EEA EFTA states and the time it takes until EU 

acts are incorporated into the EEA Agreement. Their analysis was based on preliminary data 

which has been substantially extended by this thesis (still with more or less identical results).  

To measure the share of EU law covered by the EEA Agreement, the Norwegian EEA Review 

Committee (2012: Chapter 25) compared the number of EU acts in force in the EU on 1 July 

2008 with the number of incorporated EU acts in force in the EEA on 31 December 2010. The 

different dates can be explained by different data sources. The statistics pertaining to EU law 

in force are based on a report by Yves Bertoncini from the think-tank Notre Europe (more 

detailed references to the report could not be found), whereas the data on EEA law are based 

on calculations by the EFTA Secretariat on behalf of the Norwegian EEA Review Committee. 

The Norwegian EEA Review Committee concludes that the EEA covers approximately 70 

per cent of the EU directives and 18 per cent of the EU regulations in force. However, due to 

different data sources that do not account for specific characteristics of the respective EU and 

EEA law, the examination of the Norwegian EEA Review Committee can therefore only be seen 

as a first step towards analysing the extent of integration of the EEA EFTA states at the level 

of EU secondary law.  
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Against this backdrop, this thesis breaks new empirical grounds. It provides a comprehensive 

overview of EU and EEA secondary law. In total 53 786 different EU acts have been recorded 

in nine different datasets. Table 8 provides a short description of the scope, time period and 

population of the respective datasets. The nine datasets can be divided into three groups. The 

first group of datasets considers the dynamics of EEA secondary law and is used to assess the 

effectiveness of EEA rule selection and rule adoption. To measure the EFTA states’ extent of 

integration with the EU, the second group of datasets covers all bi- and multilateral agree-

ments between the EFTA states and the EU as well as the related EU secondary law. The third 

group of datasets focuses on the legislative activities of the EU. To assess the degree of corre-

spondence between the EU and EEA acquis, the relevant datasets consider all directives and 

regulations adopted by the EU institutions in a specific time period.  

Table 8: Overview of the main datasets used for the analyses 

Dataset Population Period EU docu-
ments 

EEA sec law * All EU acts from the initial EEA Agreement, all EU 
acts incorporated into the EEA Agreement since 
1994, and all EU acts under consideration for in-
corporation on the 31 Dec 2015 

1 Jan 1992 – 31 Dec 2015 10 962 

EEA exclusion All EU acts officially excluded from incorporation 
into the EEA Agreement 

1 Jan 1994 – 31 Dec 2015 1 261 

EFTA Diff1 All international agreements between the EU and 
the EFTA states  

1 Jan 1956 – 31 Dec 2015 770 

EFTA Diff2 All references to EU directives and regulations by 
bi- and multilateral agreements between the EU 
and the EFTA states 

1 Jan 1956 – 31 Dec 2015 7 314 

EFTA Diff3** Basic directives and regulations from the Council 
of the EU and/or the European Parliament 

1 Jan 1992 – 31 Dec 2012 2 959 

Swiss EU DI All references to EU secondary law included in the 
sectoral agreements between Switzerland and the 
EU 

1 Jan 1956 – 31 Dec 2015 3 959 

EU sec law1 All directives and regulations from the Council of 
the EU, the European Parliament or the European 
Commission 

1 Jan 1994 – 31 Dec 2015 45 943 

EU sec law2 All directives and regulations from the Council of 
the EU and/or the European Parliament 

1 Jan 1994 – 31 Dec 2014 5 093 

EU Directory Basic EU acts in force on 31 December 2015 31 Dec 2015 13 675 

Note: Details on the coding instruction can be found in the annex of this thesis.  
* To assess the speed of incorporation of the EEA, the dataset EEA sec law has been divided into several specific 
datasets. ** The dataset EFTA Diff3 is based on a dataset of a joint research project of the ETH Zurich and the 
University of Constance (see Duttle et al. 2016).  
Source: Author’s own compilation. 

5.1 EEA secondary law 

The dataset EEA sec law covers the entire EEA secondary law. It can be divided into three 

groups. The first dataset contains all EU acts mentioned in the annexes and protocols of the 

original EEA Agreement. The second contains all EU acts incorporated into the EEA Agreement 
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between 1 January 1994 and 31 December 2015 and the final group contains all EU acts whose 

incorporation into the EEA Agreement was under scrutiny on 31 December 2015 (‘awaiting’).  

The data were assembled by reading through and coding the annexes and protocols of the 

original EEA Agreement based on the EUR-lex online database as well as all decisions of the 

EEA Joint Committee (JCD) and the EEA Council based on the official EFTA webpage 

(www.efta.int). The data on EU acts under consideration for incorporation have been provided 

by the EFTA Secretariat. Each EU act mentioned in those documents was included in the da-

taset and coded along two sets of variables. The first set of variables considers general prop-

erties attached to an EU act such as its type, author and treaty basis, the date of the document 

and its compliance and finally, an indication whether the respective EU act is still in force in 

the EU.  

By contrast, the second set of variables considers EEA specific information related to the time 

between the formal adoption of an EU act by the EU institutions in charge and the date when 

the EEA EFTA states have to comply with this EU act after its formal incorporation into the EEA 

Agreement. In addition, it includes EEA specific information related to the formal validity of 

an EU act for the EEA EFTA states. To this end, all legal acts were coded along the following 

lines: EEA decision-making procedure; date of incorporation, entry into force and compliance 

in the EEA; number of the annex or protocol in the EEA Agreement; indication of constitutional 

requirements (as well as author and date of ratification of such constitutional requirements); 

presence of specific or sectoral adaptations to an incorporated EU act (including information 

on type and extent of those adaptations); presence of actual differentiation for each year the 

EU act was in force in the EEA.  

In addition, the dataset includes detailed information on the EEA decision-making process, e. 

g. the date when the standard sheet was sent by the EFTA Secretariat and returned by the EEA 

EFTA states or the date when the EFTA working group and EFTA subcommittee responsible for 

the incorporation passed on the respective EU act to the next stage of the EEA decision-mak-

ing procedure by clearing the draft JCD. This specific information is based on an unpublished 

dataset from the EFTA Secretariat. However, the dataset contains only EU acts that were 

adopted by the EU between 1 January 2003 and 31 December 2012 and incorporated into the 

EEA Agreement by 31 December 2013.  

To assess the conditions of effective rule adoption in the EEA, I have divided the dataset EEA 

sec law into specific datasets. They include indicators to measure the degree of interdepend-

ence and salience attached to an EU act or the compatibility of an EU act with the EEA’s insti-

tutional framework and functional scope. The coding of these indicators is based on the ag-

gregation of specific variables of the dataset EEA sec law (e. g. presence of adaptations and 

the classification of annexes) or has been imported from other datasets (e. g. EEA relevance 

of an EU act or the distinction between amending and constituting law).  

Generally speaking, there are five types of EU legal acts: regulations, directives, decisions, rec-

ommendations and opinions (Article 288 TFEU). To analyse the full extent of the EEA Agree-

ment, the dataset EEA sec law covers all types of EU legal acts. However, when analysing the 

dynamics and the extent of EEA secondary law I have focused on legally binding and generally 

http://www.efta.int/
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applicable EU acts (see Baur 2016a: 54) for the relevance of non-binding EU acts for the EEA). 

Resulting from this constriction, there are only two relevant types of EU acts: regulations and 

directives. Legally speaking, the criteria of legal binding and general applicability may also ap-

ply to certain decisions (see Duttle et al. 2016: 6) but for reasons of efficiency and reliability, 

decisions are completely excluded from most analyses (except for descriptive analyses of the 

development of EEA secondary law). Moreover, all analyses are limited to EU acts adopted by 

the Council, the Council and the European Parliament jointly or the European Commission.27  

The dataset EEA exclusion contains all EU acts that have been officially excluded from incor-

poration into the EEA Agreement until 31 December 2015. Most of those EU acts have been 

marked as EEA relevant by the European Commission. The dataset is based on a list provided 

by the EFTA Secretariat (no longer publicly accessible online but available on request from the 

EFTA Secretariat). Each EU act in the dataset was coded along the following lines: type, author 

and treaty basis; date of document; EFTA subcommittee in charge of incorporation; expected 

classification of EEA annex or protocol; indication of EEA relevance; date of exclusion. The list 

provided by the EFTA Secretariat also includes a short explanation of why an EU act has been 

excluded from the EEA decision-making process. To assess the conditions of effective rule se-

lection, I have aggregated this information into four variables: scope, institutions, procedures 

and path dependency.  

5.2 External differentiation of the EFTA states 

The EU has concluded various bi- or multilateral agreements with the EFTA states. These 

agreements and the respective EU secondary law determine the EFTA states’ extent of inte-

gration with the EU. Thus far, however, there is no study or statistics indicating how many 

agreements each EFTA state has concluded with the EU. The second group of datasets there-

fore considers the dynamics of external differentiation of all EFTA states by recording their 

agreements concluded with the EU since 1958 as well as all references to EU secondary law 

made in those agreements.  

There are two sources available to help assemble data on the EFTA states’ bi- and multilateral 

agreements with the EU: the Treaties Office Database of the European External Action Service 

(EEAS) and the EUR-lex online database. The Treaties Office Database of the EEAS is the official 

database for the EU’s external relations. The database is supposed to contain all international 

treaties or agreements concluded by the EU, the European Atomic Energy Community (EAEC) 

and the former European Communities (EC, EEC, ECSC). Filtered by country, the database con-

tains 99 agreements for Iceland, 74 agreements for Liechtenstein, 172 agreements for Nor-

way, and 199 agreements for Switzerland. These agreements have in common that the EU and 

the respective EFTA state are among the contracting parties. However, this may also apply to 

agreements concluded by other international organisations such as the Council of Europe.  

                                                      

27  There are only very few EU acts that are not adopted by the Council of the EU, the Council of the EU and 
the European Parliament jointly or the European Commission (e. g. EU acts adopted by the European Cen-
tral Bank).  
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To ensure the efficiency of the data collection and the reliability of the data, the dataset EFTA 

Diff1 is therefore based on the EUR-lex database. EUR-lex contains all international agree-

ments concluded by the EU as well as other legal acts to govern the EU’s relations with third 

states (e. g. acts of bodies created by international agreements of the EU). The data were 

assembled by searching documents of the Celex sector 2 that refer to an EFTA state in the 

document title. Each document in the dataset was coded along the following lines: year of 

document; year of entry into force; end of validity; type, author and treaty basis of document; 

official classification by EUROVOC and EU directory. Additionally, I distinguish between main 

agreements and agreements that merely amend, supplement, prolong or implement other 

agreements. The coding is based on the type and legal basis of a document. I have also taken 

into account the document information provided by EUR-lex.  

It is an important caveat that the dataset does not contain a variable for the variation in rele-

vance of the recorded agreements for the EFTA states’ overall relations with the EU. Some 

agreements just deal with a single issue (e. g. trade in cheese) whereas other agreements, in 

particular the EEA Agreement, cover a wide array of policy areas. Subsequently, the pure sta-

tistics on the number of agreements concluded with the EU may be misleading. Moreover, the 

dataset cannot account for the level of centralisation of an agreement. These caveats may 

explain why Switzerland has the most hits in the EUR-lex database for international agree-

ments, although the overall level and scope of EU integration of Switzerland is supposed to be 

much lower than for the EEA EFTA states. 

Legally speaking, international agreements are secondary conventions and agreements and 

must therefore comply with the founding treaties of the EU (EUR-lex 2016b). With regard to 

the EFTA states, however, those agreements shape the first dimension of EU integration by 

establishing the institutional framework and determining the functional scope of their legal 

relations with the EU.28 Moreover, they define how to deal with EU secondary law and may 

also include various references to individual EU acts. As mentioned above, EU secondary law 

plays a very prominent role in the EEA Agreement as well as the EFTA states’ associations to 

the agreements of Schengen and Dublin. However, there are also other agreements that con-

tain references to EU secondary law. To this end, the dataset EFTA Diff2 contains all references 

to EU directives and regulations in bi- and multilateral agreements between the EU and the 

EFTA states. The dataset is used for descriptive analyses of the EFTA states’ extent of integra-

tion with the EU as well as the dynamics of external differentiation at the level of EU secondary 

law (see also dataset EU sec law1). It basically contains only two variables: the source of the 

reference to an EU act (e. g. EEA Agreement) and the year of the reference.  

                                                      

28  As mentioned in Chapter 3.1.1 there is no formal distinction between EEA primary law and EEA secondary 
law (Fredriksen 2016). Nevertheless, for practical reasons, in this thesis the term EEA secondary law is used 
for all EU acts incorporated into the annexes and protocols of the EEA Agreement while the term EEA primary 
law refers to the provisions set out in the main part of the EEA Agreement. The same applies for other agree-
ments such as the Schengen association of the EFTA states.  
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The dataset Swiss EU DI comprises all references to EU secondary law from the sectoral agree-

ments between Switzerland and the EU.29 The dataset is based on the online register of EU 

law valid in Switzerland provided by the federal chancellery. The register is continuously up-

dated and also covers all references to EU secondary law in decisions of the Joint Committees 

established by the Swiss-EU sectoral agreements. The data were assembled by extracting the 

entire register on 2 January 2016. It includes only EU acts with a clearly identifiable Celex 

number. Again, the dataset is mainly used for descriptive analysis of Swiss-EU relations. Each 

EU act included in the dataset was coded along the following lines: year of entry into force; 

year of abrogation for Switzerland; type and author of EU act; policy area; classification by the 

sectoral agreements. 

Referring to Leuffen et al. (2013), this thesis defines the EU as a ‘system of differentiated in-

tegration’ characterised by vertical and horizontal differentiation. Regarding horizontal differ-

entiation, Schimmelfennig et al. (2015: 4) distinguish between ‘internal differentiation if at 

least one member state does not participate in integration’ and ‘external differentiation if at 

least one non-member state participates’. Horizontal differentiation can be measured by 

counting the number of participating states in each EU policy area (Schimmelfennig et al. 

2015: 6). In addition, Duttle et al. (2016) provide a descriptive analysis of internal differentia-

tion in EU secondary law (see also Duttle 2016). To this end, they have created a new dataset 

‘covering all exemptions or opt-outs that have been granted to member states in secondary 

law since the founding years of the EU’ until 31 December 2012 (Duttle et al. 2016: 5). The 

dataset comprises legally binding and generally applicable directives, regulations and deci-

sions adopted by the Council, and by the Council and European Parliament jointly but does 

not include EU acts that ‘merely amend, supplement, prolong, suspend or implement previous 

legislative acts or adjust parameters (trade volumes, prices, levies, duties, subsidies, etc.) on 

an annual basis’ (Duttle et al. 2016: 6). The dataset has a panel structure meaning that each 

legislative act remains in the dataset from the year of its entry into force to the year of its 

expiry.   

It was one of the main goals of this thesis to expand the data provided by Duttle et al. (2016) 

to external differentiation of the EFTA states. To this end, I have drawn up a new dataset (EFTA 

Diff3) which contains the same legal acts as the dataset used by Duttle et al. (2016), except 

for decisions. Each EU act has been coded along the following lines: type and author of EU act; 

treaty basis; policy field; source and extent of integration by the EFTA states. While the varia-

ble source of integration shows which agreement a reference to a specific EU act is based on, 

the variable extent of integration accounts for specific opt-outs provided to the EFTA states. 

Owing to the panel structure of the dataset, each EU act remains in the dataset from the year 

of its entry into force to the year of its expiry. Hence, based on the dataset EFTA Diff3 we are 

able to measure how many EU acts have been in force in the EU every year and how many of 

those EU acts are relevant for the EFTA states.  

                                                      

29  An earlier version of the dataset was drawn up with Sabine Jenni of the ETH Zurich who provided an empir-
ical analysis of Switzerland’s differentiated European Integration (Jenni 2016). I am very grateful for her 
cooperation and valuable expertise.  
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5.3 EU secondary law 

The dataset EU sec law1 contains all directives and regulations adopted by the Council, the 

Council and the European Parliament jointly, and the European Commission between 1 Janu-

ary 1994 and 31 December 2015. The selected period corresponds with the period since the 

enforcement of the EEA Agreement. In total, the dataset includes 45 943 different EU acts. 

The data were collected from the EUR-lex online database. For each EU act in the dataset I 

have coded the status of integration for Iceland, Liechtenstein and Norway distinguishing be-

tween no integration, integration based on the EEA Agreement, integration based on the 

Schengen/Dublin association and integration based on other agreements. Moreover, the da-

taset contains a variable indicating whether there has been a specific reference to this EU act 

in the sectoral agreements between Switzerland and the EU.  

The dataset EU sec law2 is a subpopulation of the dataset EU sec law1. It covers the same time 

period but does not comprise legal acts adopted by the European Commission. However, the 

dataset contains detailed information on the policy domain, policy field, and issue area of an 

EU act or its decision-making procedure. In addition, I have coded three specific variables. The 

first variable shows whether an EU act simply amends, supplements, prolongs, suspends or 

implements previous legislative acts or adjusts parameters (trade volumes, prices, levies, du-

ties, subsidies, etc.) on an annual basis (see also Duttle et al. 2016: 6). This variable is later on 

used to operationalise the degree of interdependence of an EU act (see Chapters 7 and 8). 

Second, I distinguish between policy acts and institutional acts. Institutional acts are provi-

sions explicitly governing EU institutions, programmes, funds or civil servants. The variable 

shall indicate the compatibility of an EU act with the EEA’s two-pillar structure (level of cen-

tralisation). Finally, I have coded the scope of an EU act by identifying provisions governing 

the EU’s relations with third countries, a specific region or a specific member state as well as 

provisions referring to international organisations or agreements. The variable shall again in-

dicate the compatibility of an EU act with the EEA’s two-pillar structure (functional and geo-

graphical scope). The coding of the three variables is based on the title of an EU act as well as 

specific document information. 

In contrast to the above-mentioned dataset, EFTA Diff3, the datasets EU sec law 1&2 do not 

have a panel structure. Moreover, they do not indicate the end of validity of an EU act. Hence, 

it is not possible to compare the number of EU acts in force in the EU and the EFTA states in a 

specific year. Instead, based on the datasets EU sec law 1&2, I consider the share of EU sec-

ondary law relevant for the EFTA states from the total number of EU acts adopted in a specific 

year. This way I compensate for the lack of data of EU acts adopted by the European Commis-

sion as well as for lacking of amending law in the dataset EFTA Diff3. Likewise, the dataset EU 

Directory considers the EU secondary law in force in the EU at 31 December 2015 and com-

bines it with information on the integration status of the EFTA states. The dataset is based on 

the official EU directory, which covers all basic EU acts currently in force in the EU. The dataset 

is coded along the following lines: year of document (based on Celex number); type and author 

of the EU act; chapter and subchapter of the EU directory; integration status of the EEA EFTA 
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states based on Schengen/Dublin association, the EEA Agreement or other agreements; inte-

gration status of Switzerland. Taking into account that the dataset EFTA Diff3 only covers EU 

acts adopted before 31 December 2012 and that it does not include EU acts adopted by the 

European Commission the dataset EU Directory is an important addition in order to display 

the extent of the EFTA states’ relations with the EU as well as the EEA’s functional scope at 

the level of EU secondary law. 

In all datasets the legal act is the only unit of analysis. Some EU acts, however, are presumably 

more important than others. In this regard, the dataset does not contain information on the 

extent of a legal act since I have not counted the number of articles and annexes of an EU act. 

It is therefore an important caveat that I cannot fully account for variation in the relevance of 

an EU act. However, as Winzen (2016: 106) pointed out, EU secondary law is ‘highly detailed 

and issue-specific’. That is why correcting for relevance, for instance by introducing weights, 

is also likely to introduce bias (see also Duttle et al. 2016: 7). Moreover, the density of EU acts 

as well as other characteristics of EU secondary law (e. g. preferred type and legislative pro-

cedure of an EU act) strongly differ across the EU’s policy scope. Against this background, it is 

very important to check for differences across policy fields.  

To explain the large number of datasets I would first like to highlight the two analytical dimen-

sions of the thesis which examines the effectiveness as well as the extent of external differen-

tiated integration. Second, to assess the effectiveness of rule selection as well as rule adoption 

I rely on different data with different operationalisation. Third, with the exception of the da-

taset EFTA Diff3 the entire data collection has been done by myself. To ensure feasibility I had, 

therefore, to make some adjustments. For instance, it was not feasible to provide a precise 

coding of the policy area of all EU directives and regulations adopted between 1994 and 2015 

(dataset EU sec law1; 45 943 EU acts) which is why I was forced to use a second dataset where 

I focused on EU acts adopted by the Council or the Council and the European Parliament jointly 

(dataset EU sec law2; 5 093 EU acts). Finally, initial descriptive analyses showed that the extent 

of the EEA EFTA states’ integration with the EU, and with that the degree of correspondence 

of the EU and EEA acquis, varied enormously when differing by author and type of EU acts as 

well as amending and constituting law. For instance, based on dataset EFTA Diff3 the degree 

of correspondence of the EU and the EEA is approximately 50 per cent, whereas it is slightly 

less than 25 per cent based on the dataset EU sec law 2 and only 11 per cent based on dataset 

EU sec law1. Hence, the EEA EFTA states’ extent of integration but also the degree of corre-

spondence of EU and EEA secondary law in the various EU policy fields is significantly lower if 

we include EU acts that were adopted by the European Commission (not included in dataset 

EU sec law 2 and EFTA Diff3) and EU acts that mainly amend, prolong or suspend other EU acts 

(not included in dataset EFTA Diff3) in our analyses. Taking different perspectives may produce 

different results for the dependent variables but on the other hand, it increases the robust-

ness of the independent variables set out in this thesis. In this regard, the next chapter distin-

guishes various factors that are expected to explain the effectiveness of the EEA.   
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6 Conditions for effective external differentiation 

Why do states comply with EU rules and why do some states comply better than others? These 

major questions in the research on European integration (Börzel et al. 2010: 1364) can also be 

applied to the EEA EFTA states. As previously mentioned, the EEA is widely known as the most 

far-reaching and comprehensive instrument of the EU to extend its internal market legislation 

to third countries (European Commission 2012: 3). Indeed, the scope and objective of the EEA 

go far ‘beyond what is usual for an agreement under public international law’ (EFTA Court 

Case E-9/97 - Erla María Sveinbjörnsdóttir). The EEA Agreement therefore has to be seen as 

‘an international treaty sui generis which contains a distinct legal order of its own’ (ibid.). As a 

result, like in the EU, integration in the EEA has to be understood as ‘integration through law’. 

Over the last decade, the interaction between the EU and its member states has attracted 

much academic attention (Toshkov et al. 2010a). This has resulted in considerable progress 

assessing the scale and dimensions of compliance of the EU states with EU law. According to 

Zhelyazkova (2014: 728) ‘the concept of “compliance” combines both the legal incorporation 

of EU requirements as well as their practical implementation by the relevant national author-

ities’. Compliance is usually related to EU Treaty articles (‘primary law’) or EU legal acts (‘sec-

ondary law’) but may also be understood as compliance with other forms of EU policies and 

rules, such as judgments of the ECJ or even summit decisions (Falkner 2013). Against this back-

ground, there are various ways to measure compliance with EU law, for instance transposition 

delays (e. g. Berglund 2009), number and duration of infringement procedures (e. g. Börzel et 

al. 2012) and the legal correctness of domestic outputs (e. g. Thomson 2010).  

Generally speaking, non-compliance can be defined as ‘the failure to respect the rules’ set out 

by an international agreement or organisation (see Falkner 2013: 13 for the EU). In this thesis, 

the concept of compliance shall consider whether and to what extent the EEA EFTA states 

stray from the main goal laid down by the EEA Agreement, namely the establishment of a 

homogenous and dynamic economic area. In a nutshell, compliance with the goals of the EEA 

means that the EEA EFTA states should ensure a high degree of homogeneity by consistent 

selection, timely and complete incorporation, and correct application of EEA relevant EU law 

(see Chapter 4).  

Scholars have used numerous variables to explain different degrees of compliance across 

countries or sectors. Taking stock of these studies on compliance with EU law, the Institute for 

European Integration Research at the Austrian Academy of Sciences (eif) has established a 

database of case studies related to the transposition and implementation of, and compliance 

with EU law (Toshkov et al. 2010a). To explain different degrees and patterns of compliance, 

the database tracks more than 70 explanatory variables (Toshkov et al. 2010b: 5). Taking into 

account that the database was last updated in 2010, this list of variables is unlikely to be ex-

haustive but nevertheless very impressive.  

To systemise the various factors that are expected to affect the EEA’s effectiveness, I have 

distinguished three different categories of explanatory factors for effective external differen-
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tiated integration: First, country-specific factors encompass variables that consider the spe-

cific features of an EEA EFTA state, such as its political power or administrative capacity. Sec-

ond, variables that derive directly from an EU act, for instance specific institutional require-

ments, are gathered under the heading of policy-related factors. Finally, institutional factors 

consider variables that derive from the EEA’s political environment and its specific institutional 

shortcomings but can neither be assigned to country-specific factors nor to policy-related fac-

tors.  

6.1 Country-specific factors 

The EEA EFTA states have not transferred any legislative competences to the joint EEA bodies 

or the EU institutions. As result, they make all legislative decisions by consensus and are re-

quired to speak with one voice to the EU. Likewise, EU secondary law is in general uniformly 

incorporated into the EEA Agreement by all EEA EFTA states. Hence, most variables used in 

this thesis to calculate the effectiveness of the EEA have the same outcome for all EEA EFTA 

states. For instance, even though the incorporation of an EU act is delayed as a result of spe-

cific preferences and capabilities of a single EEA EFTA state, the reported date of incorporation 

is still the same for all EEA EFTA states. This means that it is almost impossible to empirically 

test the effects of country-specific factors on the EEA’s effectiveness by of quantitative studies 

at the level of rule selection and rule adoption.30 Notwithstanding these methodological short-

comings, specific features of the EEA EFTA states are still likely to shape the conditions for the 

EEA EFTA states’ integration with the EU. To assess the impact of country-specific factors on 

the effectiveness of the EEA, I therefore take advantage of various studies that have investi-

gated why EU member states infringe EU law and why some comply better than others. 

In the literature there are two main approaches to explain compliance with EU law: manage-

ment and enforcement (e. g. Tallberg 2002). In this subchapter, I mainly rely on the work of 

Börzel et al. (2010, 2012) who also included a legitimacy approach. According to Börzel et al. 

(2010: 1365) ‘the best compliers are member states that have ample administrative capacity 

and lack the political power to withstand the compliance pressure of enforcement authori-

ties’. Put differently, ‘states with high bureaucratic efficiency and few domestic veto players 

can quickly abandon instances of non-compliance, and powerful member states are able to sit 

out long and escalating infringement proceedings’ (Börzel et al. 2012: 455).  

To examine the specific features of the EEA EFTA states, I have taken into account several 

indicators such as Freedom House data, the Democracy Barometer (DB) from the University 

                                                      

30  The degree of homogeneity may vary across countries at the level of rule application (e. g. occurrence of 
non-compliance and persistence of non-compliance). For instance, Frommelt (2015d: 17; 2016a; 137) pro-
vides statistical data on the transposition deficit of the EEA EFTA states, the number of letters of formal 
notice from the ESA to the EEA EFTA states and the number of direct actions at the EFTA Court against the 
EEA EFTA states. The data shows that Iceland is particularly likely to infringe EEA law. Moreover, the number 
of infringements increased significantly in the course of the financial and economic crisis, in particular the 
number of letters of formal notice. Finally, Frommelt (2016a) shows that the transposition deficit of all EEA 
EFTA states was very high in the 1990s and increased again after 2011. See also Sverdrup (2004) for a de-
tailed analysis of the period 1995-2001. 
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of Zurich, the Sustainable Governance Indicators (SGI) from the Bertelsmann Stiftung and the 

Political Constraint Dataset (POLCON) developed by Witold Henisz (Henisz 2002). However, 

the final analysis draws on the World Bank’s Worldwide Governance Indicators (WGI). In con-

trast to the Democracy Barometer and Sustainable Governance Indicators, the Worldwide 

Governance Indicators (WGI) contain data for Liechtenstein and also overcome the ‘ceiling 

effect’, which pertains to more advanced democracies, and is detectable in traditional 

measures such as Freedom House data. To describe economic developments, the analysis is 

based on Eurostat data. Finally, I use data from the Manifesto Project which measure policy 

positions of political parties based on a content analysis of electoral manifestos (Volkens et al. 

2014) as well as data from surveys that have addressed the public attitude to the EU and EEA 

in the EEA EFTA states (see Chapter 2.3.1).  

The data analysis shall first show the degree of diversity across the EEA EFTA states. In this 

regard, I assume that heterogeneous capabilities, preferences and attitudes decrease the ef-

ficiency of the day-to-day management of the EEA within the EFTA pillar. In addition, I com-

pare the EEA EFTA states with the EU states in order to examine which cluster of EU member 

states an EEA EFTA state would belong to. Finally, I measure the diversity between the EEA 

EFTA states and other third countries such as Switzerland or the ENP states. The comparison 

shall display which other states have similar capabilities and preferences to the EEA EFTA 

states and would therefore be capable of becoming an EEA member state.  

6.1.1 Bargaining power and power of participation  

From a rationalist perspective, states choose to infringe international rules if they are ‘not 

willing to bear the costs of compliance’ (Börzel et al. 2010: 1367). To analyse the effects of 

state power on compliance with EU law, Börzel et al. distinguish between the ‘power of obsti-

nacy’ and the ‘power of assertiveness’. The obstinacy variant of the enforcement approach 

follows the argument of Keohane and Nye (1977) on power and interdependence and predicts 

a negative relation between state power and compliance with EU law. In a nutshell, Börzel et 

al. (2010: 1368) hypothesise that ‘more powerful states violate European law more often than 

weaker states because they are less sensitive to the costs imposed by material and ideational 

sanctions’. By contrast, the power of assertiveness refers to the possibility of a state to make 

an impact in the EU policy-making process. Put simply, the assertiveness hypothesis of Börzel 

et al. (2010: 1379) states ‘that more powerful states violate European law less often than 

weaker states because they are able to decrease compliance costs by shaping European law 

according to their preferences’.  

In this thesis, the ‘power of obstinacy’ shall be understood as the EEA EFTA states’ bargaining 

power in relation to the EU when incorporating a new EU act into the EEA Agreement. With 

regard to the ‘power of assertiveness’ it is an important caveat that the EEA EFTA states’ ac-

cess to the EU policy-making process is restricted to full participation in selected committees 

and working groups assisting the European Commission. Subsequently, their possibility to 

make an impact on an EU act is very limited (see Jonsdottir (2013) for an empirical analysis). 

Moreover, due to the lack of the right to vote in EU committees the EEA EFTA states use their 



Conditions for effective external differentiation   113 

 

 

access to EU policy-making mainly to gather information on an EU act and not to shape its 

content (see Chapter 3.1.3). As a result, the ‘power of assertiveness’ also has to be understood 

as a ‘power of information’. To combine these two elements I use the term ‘power of partici-

pation’.  

Börzel et al. (2010) find a significant negative impact of the ‘power of obstinacy’ on compliance 

with EU law but have to reject the assertiveness hypothesis. Overall, in his review of different 

explanatory factors of compliance with EU law Toshkov (2010: 29) reports mixed results for 

state power and the fact that not all studies detect a causal relationship between state power 

and non-compliance. Despite these mixed results the political and economic power of the EEA 

EFTA states as well as their access to the EU policy-making process are factors which are sup-

posed to shape the conditions for effective external differentiation. That said, I suggest that 

bargaining power is negatively correlated with the effectiveness of the EEA which means that 

the higher the bargaining power of an EEA EFTA state is, the more likely this state is able to 

violate the EEA’s obligations and thus the lower the EEA’s effectiveness is. By contrast, the 

power of participation is positively correlated with the effectiveness of the EEA. Hence, I sug-

gest that the higher the organisational inclusion of an EEA EFTA state in EU policy-making is, 

the more likely this EEA EFTA state is able to bear the cost of compliance with the EEA’s obli-

gations and thus the higher the EEA’s effectiveness is.  

Table 9 shows the population size, the gross domestic product (GDP) as well as the merchan-

dise trade of the three EEA EFTA states and the EU. All three EEA EFTA states are small states, 

in particular Iceland and Liechtenstein which have the smallest number of inhabitants of all 

31 EEA states. From an economic perspective the EEA EFTA states may be prospering countries 

but their economies depend heavily on access to the EU’s internal market. Their small size and 

their economic interdependence with the EU are likely to reduce the EEA EFTA states’ bar-

gaining power. Hence, the EEA EFTA states are likely to comply with the obligations set out by 

the EEA Agreement as they are highly sensitive to reputational and material costs imposed by 

the EU in case of non-compliance with the obligations set out by the EEA Agreement.  

Table 9: Elements shaping the bargaining power of the EFTA states  

Country Population 
(2015) 

GDP (in million EUR, 
2014) 

Merchandise trade with the EU-28 as % of 
total trade (2014) 

Exports to the EU Imports from the EU 

Iceland 329 100 12 845.5 72.0 % 48.2 % 

Liechtenstein 37 369 x 59.1 % 84.5 % 

Norway 5165 802 377 538.1 81.6 % 63.8 % 

EU-28 508 191 116 13 958 351.8 63.3 % 62.9 % 

Note: Liechtenstein does not deliver data about its GDP to Eurostat. However, for 2013 the Office of Statistics 
Liechtenstein reported a GDP of CHF 5 302.6 million (Amt für Statistik 2016).  
Source: Author’s own compilation based on Eurostat (2016) and EFTA Secretariat (2015). 

 

The most prominent example of such reputational and material costs can be found in the pro-

cedure stipulated by Article 102 of the EEA Agreement. In a nutshell, Article 102 states that 

the parts of the EEA Agreement directly affected by a specific EU policy that the EEA EFTA 
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states refuse to incorporate into the EEA Agreement are suspended if a conciliation procedure 

has proven to be unsuccessful (see Chapter 3.1.2 for more details). For most experts this 

clause forces the EEA EFTA states into a quasi-automatic transfer of the relevant EU acquis to 

the EEA EFTA states (Lavenex et al. 2009: 818; see Chapter 3.1.4). On the face of it the EEA 

EFTA states’ bargaining power is not only confined by their small population size and high 

economic interdependence with the EU but also by the EEA specific modes of governance.  

Thus far, however, the EU has only invoked Article 102 twice (see Chapter 3.1.2) and has also 

been very cautious to use it as a deterrent. As I have indicated in Chapter 3.1.4 the EU may 

fear that a more active use of Article 102 – and even the threat of doing so – might undermine 

public and political support for the EEA in the EEA EFTA states and thus seriously hamper the 

EU’s overall relations with the EEA EFTA states. As a result, we can also argue that the EEA 

EFTA states’ bargaining power is not as low as we would expect considering their small size 

and high economic interdependence with the EU. Instead, the EU’s commitment to compro-

mise and consensus is likely to reduce its superior bargaining power and give the EEA EFTA 

states the possibility to delay the incorporation of new EU secondary law into the EEA Agree-

ment and increase the probability of EEA specific adaptations.  

Taking into account the relative size of Norway compared to its two EEA EFTA partners the 

bargaining power hypothesis states that malfunctions of the EEA are most likely to be caused 

by Norway. However, as mentioned above, at the level of rule selection and rule adoption it 

is not possible to empirically detect different degrees of effectiveness across the EEA EFTA 

states.  

Theoretically, states with a low ‘power of assertiveness’ are likely to violate EU law more often 

as they are not able to shape an EU act according to their preferences and therefore face 

higher compliance costs. In the EEA context, a low power of participation is indeed likely to 

decrease the effectiveness of the EEA as it complicates the selection and incorporation of an 

EU act into the EEA Agreement.  

Legally speaking, all EEA EFTA states have equal access to EU policy-making. In addition, all 

EEA EFTA states have the same voting power in the EEA Joint Committee as well as all other 

EEA bodies. Nevertheless, the power of participation varies among the EEA EFTA states be-

cause they have different resources available to participate in EU committees and working 

groups and likewise to undertake lobbying in EU policy-making. Indeed, Chapter 3.1.3 shows 

that Norway and Iceland participate in many more EU committees and working groups than 

Liechtenstein and that Norway is particularly known as a ‘lobbying nation’ (EEA Review Com-

mittee: Chapter 26). As a result, based on the power of participation hypothesis, malfunctions 

of the EEA are most likely to be caused by Liechtenstein. However, taking into account the 

overall restrictions of the EEA EFTA states’ access to EU policy-making it is unlikely that a dif-

ferent power of participation actually has a powerful impact on the EEA’s effectiveness. 

Against this background, the EEA EFTA states’ limited access to EU policy-making is more likely 

a institutional factor than a country-specific factor (see Chapter 6.1.4). 

To sum up, state power is likely to shape the conditions for effective external differentiated 

integration. However, the effect of state power is not straightforward as the bargaining power 



Conditions for effective external differentiation   115 

 

 

is likely to be negatively correlated with the EEA’s effectiveness whereas the power of partic-

ipation is likely to be positively correlated with the EEA’s effectiveness. On the face of it, due 

to their small size and high economic interdependence with the EU as well as the rather hier-

archical governance structure of the EEA, the EEA EFTA states are expected to have only little 

bargaining power and therefore to provide favourable conditions for complying with the goals 

of the EEA. In practice, however, the effect of state power is probably less straightforward, in 

particular because of the reticence of the EU to use Article 102 of the EEA Agreement to force 

the EEA EFTA states to comply with the obligations of the EEA.  

6.1.2 Capabilities and resources 

Institutionalists argue that non-compliance is involuntary in the sense that states are willing 

to wholly act in accordance with international norms but lack the capacity to do so. Indeed, 

Spendzharova and Versluis (2013: 1501) conclude their review of compliance studies by stat-

ing that ‘state administrative capacity consistently registers a significant effect’ in the sense 

that ‘the more efficient the state administrative apparatus, the faster EU directives are trans-

posed’. Hence, states with a sizeable administrative capacity are more likely to comply with 

EU law than states with a limited capacity. Taking into account the large number of EU acts 

that the EEA EFTA states have to select, incorporate, implement and enforce in order to ensure 

homogeneity of EU and EEA law, state administrative capacity is likely to be crucial for an 

effective administration of the EEA Agreement. Put simply, the larger the state capacity of an 

EEA EFTA state is, the higher the EEA’s effectiveness is.  

Theoretically, I distinguish between three different approaches to state capacity. First, from a 

resource-centred perspective, the capabilities of a state to comply with international obliga-

tions are defined as the sum of its financial, military, and human resources (Haas 1998). In a 

legally integrated system such as the EU, financial and military resources are of minor rele-

vance. By contrast, the human resources of a state, in particular the number of public officials, 

play a crucial role in ensuring a continuous transfer of EU obligations into the domestic politi-

cal and legal system. Subsequently, from a resource-centred perspective, the state’s capabili-

ties to comply with EU law derive from the number of people that are employed in public 

administration.  

Due to the small population size of the EEA EFTA states it does not make much sense to simply 

compare the number of employees in public administration across the 31 EEA members. In-

stead, we have to analyse the size of the public administration in relation to the size of the 

population (Frommelt 2016a). Moreover, as I show in the next chapter using Liechtenstein as 

an example, small states may apply refined strategies to compensate for a lack of resources. 

In sum, I argue that from a resource-centred perspective we do not have to focus on the ab-

solute number of country’s public officials but for the willingness and capabilities of a state to 

provide enough administrative resources for a specific administrative task (see Chapter 6.1.3).  

Second, from a procedure-centred perspective, the capabilities of a state to comply with EU 

law reflect its ability to efficiently mobilise and channel resources into the required processes 

in order to fulfil the respective obligations. In this vein, the capabilities of a state are reflected 



Conditions for effective external differentiation   116 

 

 

in the functioning of its domestic institutional structures and procedures and can be defined 

as the efficiency of its bureaucracy. Third, from a power-centred perspective, the capabilities 

of a state focus on its ability to make decisions. In this regard, the capacity of a state is ‘a 

function of the number of institutional and partisan veto players in the domestic political sys-

tem’ (Börzel et al. 2010: 1375 referring to Tsebelis 2002).  

There are various indicators that measure state capacity. For instance, the POLCON Index 

(Henisz 2002) provides data for all EEA members by measuring their political constraints on a 

scale from 0 (minimum constraint) to 1 (maximum constraint). For the period from 1994 to 

2012 the political constraints of the EEA EFTA states (mean 0.47) are similar to the average EU 

state (mean 0.47) but there is obviously a higher standard deviation for the EU states (0.13) 

than for the EEA EFTA states (0.06). Hence, the feasibility of policy change in the EEA EFTA 

states is as likely as in the average EU state and the degree of political constraints is about the 

same for all EEA EFTA states over the entire period of analysis.   

The Worldwide Governance Indicators (WGI) project reports two indicators that come close 

to the understanding of state capacity presented in this thesis. The first indicator measures 

the regulatory quality in a state. In a nutshell, it ‘captures perceptions of the ability of the 

government to formulate and implement sound policies and regulations that permit and pro-

mote private sector development’ (WGI 2017 ‘regulatory quality’). It is based on various rep-

resentative sources. However, as is usual for such indicators, there are only very few data 

sources for Liechtenstein and other very small states. In fact, in the case of the indicator ‘reg-

ulatory quality’ the data are based on only three different sources compared to seven for Ice-

land and eight for Norway. Likewise, the indicator ‘government effectiveness’ (see below) uses 

two data sources for Liechtenstein and seven for both Iceland and Norway. Generally speak-

ing, the robustness of an indicator increases with the number of its data sources.  

The indicator ‘government effectiveness’ ‘captures perceptions of the quality of public ser-

vices, the quality of the civil service and the degree of its independence from political pres-

sures, the quality of policy formulation and implementation, and the credibility of the govern-

ment’s commitment to such policies’ (WGI indicator ‘government effectiveness’). Figure 12 

compares the state capacity of the EEA EFTA states with the EU states, the ENP states and 

Switzerland where higher values indicate better governance scores. The EEA EFTA states 

achieve high governance scores for both indicators. With regard to ‘government effectiveness’ 

the EEA EFTA states are well above the EU average throughout the entire period of analysis. 

Moreover, there are hardly any differences between the three EEA EFTA states. Hence, we 

can conclude that the EEA EFTA states have ample administrative capacity and are very ho-

mogenous. The high administrative capacity of the EEA EFTA states becomes even more visible 

if we compare the EEA EFTA states with ENP states. Over the entire period of analysis the 

highest governance score of an ENP state was at least 17 points below the lowest governance 

score of an EEA EFTA state. By contrast, Switzerland has about the same governance perfor-

mance as the EEA EFTA states. 

The EEA EFTA states also achieve high governance scores for regulatory quality. However, the 

difference between the EEA EFTA states and the EU states is smaller than for government 
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effectiveness. In particular, there are rather low governance scores for Iceland in the years 

2010 and 2012, presumably as a result of the economic and financial crisis. The detailed anal-

ysis shows that the EEA EFTA states perform well for all individual indicators of ‘regulatory 

quality’ except for individual indicators measuring competitiveness or economic freedom. 

Those individual indicators are likely to favour a liberal economic model over the welfare state 

model of Iceland and Norway. To assess the conditions for effective external differentiation 

these individual indicators are not relevant. Subsequently, we can again conclude that the EEA 

EFTA states achieve particularly high governance scores over the entire period of analysis and, 

except for the years when the economic and financial crisis hit Iceland, there are hardly any 

differences between the EEA EFTA states.  
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Figure 12: Worldwide Governance Indicators (WGI) for state capacity, 1996-2014 

Worldwide Governance Indicator for regulatory quality 

  

   
Worldwide Governance Indicator for government effectiveness  

  

 
Source: Author’s own compilation based on Worldwide Governance Indicators (WGI 2016) 
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6.1.3 Efficient administration of EEA matters 

Most of the indicators for state capacity provide no or only little data for very small states like 

Liechtenstein. Hence, the results of these indicators may not be sufficient to explain the state 

capacity of Liechtenstein. Moreover, these indicators measure the overall state capacity and 

do not address specific patterns related to EU or EEA matters. In this section, I therefore take 

a closer look at how Liechtenstein administrates its EEA membership and point out differences 

to its EEA EFTA partners.  

In 2015 there were 1 674 people working in the public administration of Liechtenstein which 

corresponds to 1 400 full-time equivalent employees (Liechtenstein 2016; including local 

councils). Without doubt, in absolute terms, Liechtenstein has by far the lowest number of 

administration employees of all 31 EEA members. However, Frommelt (2016a) has shown that 

in relation to its population, Liechtenstein is likely to invest more human resources in its public 

administration than the other EEA members. 31 Moreover, since Liechtenstein has joined the 

EEA employment in public administration has increased by over 60 per cent. The increase was 

particularly high in the first five years of Liechtenstein’s EEA membership because Liechten-

stein had to establish several new governmental offices, and within the already existing offices 

the workload has also significantly increased due to EEA membership (Liechtenstein 2015: 

183).  

The rise in the employment in public administration in the late 1990s proves that Liechtenstein 

was willing and capable to increase the resources of its public administration in order to fulfil 

the obligations of the EEA Agreement. However, interview evidence suggests that over the 

last 20 years not all governmental offices have always had enough EEA specific resources. This 

is likely to be the case for policies that are not high priority for the Liechtenstein government, 

such as those regarding the environment or consumer protection. Furthermore, due to the 

austerity policy of the Liechtenstein government, the number of employees in public admin-

istration was reduced from 1 788 employees in 2011 to 1 674 employees in 2015, even though 

there was a particularly large number of EU acts incorporated into the EEA Agreement in this 

period (see Chapter 7).  

From an analytical perspective, we also have to consider that a lack of public administration 

resources has different consequences and is of different relevance throughout the EEA’s pol-

icy cycle. At the level of rule selection and rule adoption a lack of resources of a specific EEA 

EFTA state may not decrease the overall effectiveness of the EEA as this lack of resources may 

be mitigated by the work of the EEA EFTA Secretariat or the other EEA EFTA states. This is not 

the case at the level of rule application. Due to a lack of resources itself, the ESA often cannot 

fully control whether directives have been implemented correctly by the EEA EFTA states. In 

the case of the two smaller EEA EFTA states this shortfall of control may further increase due 

to the absence of other institutions and stakeholders that would be able to check up on the 

                                                      

31  Due to the specific characteristics of the Liechtenstein labour market, it may also be appropriate to compare 
the number of employees in public administration with total employment. In this regard, the employment 
in the public administration of Liechtenstein is lower than in most EEA states. See Frommelt (2016a) for 
further details.  
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correct implementation of EEA law. For instance, Rognavaldardottir (2006) detected that Ice-

land may have notified the ESA of the transposition of numerous directives related to the New 

Approach for the marketing of products (31985Y0604(01)). However, the implementation was 

not sufficient which is why, in practice, Iceland did not comply with this New Approach. Be-

cause hardly any products and companies were affected by it there was no pressure from 

stakeholders in the Icelandic government to correct its implementation (Rognavaldardottir 

2006, cited based on Jonsdottir (2013: 63)).  

Organisational structure of Liechtenstein’s public administration 

State capacity cannot be confined to the number of employees in public administration. In-

deed, an efficient bureaucracy is likely to compensate for a lack of resources. Subsequently, it 

is also important to look at the procedures and the general organisation of an administration. 

There is no exclusive concept for an efficient bureaucracy. From the perspective of the tradi-

tional organisation theory, elements such as hierarchy, division of labour or specialisation are 

positively correlated with the efficiency of a public administration (Weber 1980: 122-142). By 

contrast, other schools of thought have pointed out the positive effects of personal elements 

such as emotions, attitudes, and values or have focused on the interaction between the or-

ganisational environment and internal organisational features (Gajduschek 2003: 702f.).  

All departments of Liechtenstein’s public administration and all ministries are involved in the 

administration of the EEA, each having at least one EEA expert. Based on their personal ex-

pertise, these experts accompany the EEA policy-making process, represent Liechtenstein’s 

interests in the respective EFTA or EU committees and are responsible for the transposition 

of EEA law into domestic law. The EEA Coordination Unit and Liechtenstein’s diplomatic rep-

resentation in Brussels support and coordinate the activities of the specialists. In practice, the 

EEA Coordination Unit is the key player which advises the government and public administra-

tion on EEA matters, coordinates the incorporation and implementation of EEA law, and rep-

resents the government in proceedings before the ESA and EFTA Court. In addition, the EEA 

Coordination Unit is responsible for the documentation of EEA topics. It is subordinated to the 

Prime Minister’s Office. Hence, in Liechtenstein – as in most EU states but in contrast to Nor-

way and Iceland – the administration of EEA matters is separate from foreign policy which, 

from an analytical perspective, is likely to have triggered a power shift from the political to the 

administrative level and thus increased the technical expertise in EEA matters. In a nutshell, 

Liechtenstein’s administration of EEA matters is an elaborate trade-off between the thematic 

specialisation of the individual departments and the EEA Coordination Unit’s specialisation in 

the EEA policy-making process.  

To broaden public knowledge about the EEA policy-making process as well as recent develop-

ments in EU and EEA law among EEA experts, the EEA Coordination Unit provides a handbook 

on EEA matters and a monthly newsletter. In addition, it organises specific training sessions. 

According to a representative survey among the EEA experts (Frommelt 2015c), technical 

knowledge and language skills are the most important factors for their EEA related activities. 

However, there are also other important factors such as political support for EEA work, 

knowledge about the EEA policy-making process and cooperation with the EEA Coordination 



Conditions for effective external differentiation   121 

 

 

Unit or other institutions (see also Chapter 3.1.3). The survey indicates that the majority of 

the EEA experts perceive Liechtenstein’s administration of EEA matters as efficient and state 

that the cooperation with the EEA Coordination Unit or other relevant institutions functions 

well. In addition, less than 10 per cent of the EEA experts think that both their knowledge of 

the EEA policy-making process as well as their language skills are not sufficient.  

The EEA experts of Liechtenstein’s public administration were also asked whether they receive 

instructions from the government or other stakeholders when participating in EU or EFTA 

committees. In total, less than 30 per cent of the EEA experts regularly receive such instruc-

tions. This indicates that the EEA experts have substantial discretion to make knowledge-

based decisions when engaging in the EEA policy-making process.  

Factors increasing the efficiency of a public administration 

Table 10 shows factors that are supposed to increase the efficiency of Liechtenstein’s public 

administration in EEA matters. The various factors were selected based on semi-structured 

interviews with members of Liechtenstein’s public administration, in particular from the EEA 

Coordination Unit and the government’s representation in Brussels but also from the EFTA 

Secretariat and Liechtenstein’s EEA EFTA partners (Frommelt 2016a). Indeed, in practice, not 

all of those factors correspond with how Liechtenstein administrates its EEA membership. 

However, overall, the interviews showed a high level of sensitivity among the consulted ex-

perts towards the challenges that result from the lack of human resources in Liechtenstein 

and confirmed various efforts in place to increase the efficiency of the day-to-day manage-

ment of the EEA Agreement.  

The various factors can be divided into five dimensions. The first dimension considers charac-

teristics related to public administration employees, such as expertise or discretion (Huber 

and Shipan 2011). In this regard, substantial discretion means that the EEA experts rarely re-

ceive strict political instructions when participating in an EU or EFTA committee.32 The second 

dimension refers to organisational features. Liechtenstein’s size is considered be an advantage 

as it ensures quick communication across the various administrative units as well as between 

the administration and the government. Another important aspect is that Liechtenstein, in 

contrast to its EEA EFTA partners, does not have to translate EU acts because German is an 

official EU language.33  

The third dimension summarises the different strategies that are applied by Liechtenstein to 

increase the efficiency of its public administration. These strategies are particularly important. 

                                                      

32  This is also the case for Norwegian EEA experts. However, the Norwegian EEA Review Committee (Chapter 
26) pointed out that Norwegian EEA experts find the absence of such instructions ‘frustrating and de-moti-
vating’. Liechtenstein’s EEA experts did not report such feelings about the absence of instructions. The differ-
ent perception might be explained by the fact that the administration of the EEA Agreement is more politi-
cised in Norway than in Liechtenstein.  

33  Fredriksen and Franklin (2015: 664) point out that ‘there are considerable delays linked to translations into 
the Norwegian language (…), but the Norwegian way of incorporating regulations into national law allows for 
a very pragmatic solution to this problem: numerous EU regulations are in force as part of Norwegian law 
even though they are yet to be translated into Norwegian’ because the ‘the language of the law in Norway is 
not exclusively Norwegian’.  
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As I examine in more detail in Chapter 9.1, Liechtenstein has delegated and outsourced vari-

ous administrative and political tasks such as representation in EU programme committees, 

the authorisation of medicinal products and the implementation of EU veterinary law. More-

over, the EEA EFTA states’ experiences with decision-shaping as presented in Chapter 3 of this 

thesis have already shown that the EEA EFTA states have to define clear priorities to cope with 

their lack of resources. In the case of Liechtenstein those priorities derive from its political and 

economic interests. As a result, Liechtenstein is very active in EU and EFTA committees and 

working groups in the financial services sector. However, Liechtenstein also participates ac-

tively in areas where it has often struggled to implement EU law correctly and in due time (e. 

g. telecommunication sector).  

Whereas the above-mentioned strategies are likely to be applied by all EEA EFTA states, the 

active deliberation about the structural limits of its public administration is considered a fea-

ture specific to Liechtenstein. In this regard, interview evidence from the EFTA Secretariat 

suggests that the EFTA bodies welcome this active deliberation as it is much easier to agree 

on special arrangements at the early stages of the EEA policy-making. By contrast, in those 

interviews, Iceland was criticised for late communication of short-comings regarding its im-

plementation capacity. 

Most indicators of state capacity do not appropriately reflect how international law is treated 

by a state’s legal order. As a monist state Liechtenstein recognises the provisions of interna-

tional law as part of its national legal order. Subsequently, EU acts do not necessarily have to 

be implemented through a national law before they can apply within the Liechtenstein legal 

system. Hence, the effect of EEA law in Liechtenstein is equal to the effect of EU and EEA law 

in the EU member states. By contrast, Norway and Iceland are so-called dualist states that 

have to make EU law part of their national law before it can have effect. In the case of Norway, 

EU regulations are implemented by simply enacting national legal provisions stating that a 

specific EU regulation is applicable with the EEA specific adaptations made by the EEA Joint 

Committee (if there are such adaptations) (Fredriksen and Franklin 2015: 663). In Iceland, 

however, the implementation of EU regulations is more cumbersome as ‘regulations are trans-

posed into Icelandic law by the enactment of new legislation or legislative amendments’ (ibid.: 

663). In sum, we can suggest that Liechtenstein’s monist approach to international law in-

creases the efficiency of the day-to-day management of its EEA membership. The practical 

relevance of the distinction between monist and dualist states can also be seen on the Internal 

Market Scoreboard of EFTA states which shows that the transposition deficit is in general 

higher for regulations than for directives. For instance, on 30 November 2016 Iceland had 65 

and Norway 5 overdue regulations compared to 18 directives in Iceland and 3 directives in 

Norway (EFTA Surveillance Authority 2017a: 1).  

With regard to the legal order it is also important to note that, thus far, Liechtenstein did not 

face constitutional problems related to its participation in EU agencies, which are competent 

to adopt legally binding decisions addressed to the competent national authorities and market 

institutions or participants of the EEA EFTA states (see Chapter 3.1.3; unpublished report by 

Peter Bussjäger on behalf of the Liechtenstein government, 2012). By contrast, constitutional 
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challenges associated with the EEA membership are a ‘hot topic in Icelandic politics’ (Tho-

rhallssson 2015: 120) as well as in Norway (Holmøyvik 2015).  

The constitutional problems of Iceland and Norway are quite similar and are rooted in their 

dualist approach to international law. In a nutshell, Norway and Iceland are ‘unable, constitu-

tionally, to accept decisions made by the EU institutions directly’ (EFTA Secretariat 2017a). In 

the case of Norway, a transfer of sovereignty in terms of legislative power requires a specific 

decision-making procedure that is set out in Article 115 of the Norwegian constitution (Stor-

ting 2017b). Article 115 states, inter alia, that ‘the Storting may, by a three-fourths majority, 

consent that an international organisation to which Norway belongs or will belong shall have 

the right, within specified fields, to exercise powers which in accordance with this Constitution 

are normally vested in the authorities of the state, although not the power to alter this Con-

stitution’. Hence, legally speaking, the incorporation of an EU act establishing an EU body that 

is competent to take legally binding decisions for Norway, as well as its businesses and citizens, 

would not only require a three-quarter majority in the Norwegian parliament but also that 

Norway become a full member of the respective EU body (Holmøyvik 2015: 140). Against this 

background, it is not surprising that the procedure set out in Article 115 has only been used 

once since its adoption in 1962, namely for the adoption of the EEA Agreement in 1992 (ibid.: 

140). Instead, the few decisions about EU acts which were officially stated as triggering a ‘min-

imal’ transfer of sovereignty were taken by a simple majority on the basis of Article 26 of the 

Norwegian constitution. This pragmatic course of action in terms of a ‘de minimis’ exception 

from the procedure set out in Article 115 was already outlined when the Storting ratified the 

EEA Agreement, yet its ‘constitutional legitimacy remains highly controversial’ (Fredriksen and 

Franklin 2015: 678).  

Finally, the dimension ‘politics’ considers different political aspects such as public and party-

based support for the EEA and the degree of politicisation (see Chapter 2 and 6.1.4). In addi-

tion, the state capacity of small states may particularly benefit from an exchange of infor-

mation with non-governmental players. In the case of Liechtenstein, various stakeholders in 

the financial services sector, in particular the Liechtenstein Bankers Association, closely mon-

itor EU policy-making. In the financial services sector there is also an established exchange 

between experts from the Liechtenstein government and public administration on the one 

hand and experts from the relevant associations on the other hand. Like in Iceland (see 

Jonsdottir 2013: 37) the exchange between government and interest groups in Liechtenstein 

is more about ‘information-gathering and strategizing than actually influencing’ EU policies.  
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Table 10: Factors supposed to increase state capacity of Liechtenstein 

Dimension  Key characteristics  Explanation 

Staff Expertise  Technical specialisation as representatives of the affected admin-
istrative unit 

 Autonomy No or just little political instruction and thus high autonomy and 
discretion of EEA experts in EEA policy-making 

 Continuity High share of career public servants with lasting involvement and 
networks 

Organisation Coordination Quick and reliable communication across the various administra-
tive units as well as between the public administration and the 
government 

 Impartial recruitment High level of professionalism 

 No translation German as an official EU language (in contrast to Icelandic and 
Norwegian) 

Strategies Delegation  
 

Delegation and outsourcing of administrative tasks to likeminded 
countries 

 Selection Strategic priorities and selective engagement taking into account 
Liechtenstein’s overall political and economic interests 

 Deliberation Active communication of strengths and limitations of Liechten-
stein’s public administration   

 Cooperation Strategic use of cooperation with the EFTA Secretariat and the 
EEA EFTA partners 

Legal order Comparison of laws Long tradition of autonomous adaptation to Swiss or Austrian 
law 

 Rule of law Monist approach to international law 

Politics Permissive consensus Little politicisation of EEA matters in the Parliament or other 
spheres of political debate  

 Legitimacy Strong political support for EEA membership 

 Inclusion Cooperation with private stakeholders such as associations and 
trade unions  

 Centralisation No sublevel to state in EEA matters (no legislative competences 
for communities) 

Source: Author’s own compilation based on interviews conducted in 2014 (see also Frommelt 2016a).  

 

To sum up, the assessment of the capabilities of Liechtenstein to administrate the obligations 

set out by its EEA membership cannot be confined to its lack of human resources. Indeed, 

there are various factors that are likely to increase the efficiency of the day-to-day manage-

ment of the EEA Agreement within the Liechtenstein public administration and therefore likely 

to boost its state capacity. In practice, however, there are still some shortcomings. For in-

stance, thus far, Liechtenstein has never seconded a national expert to the European Commis-

sion, and participation in EU and EFTA committees is indeed less consistent and comprehen-

sive than actually aimed for (see Chapter 3.1.3). Moreover, EEA experts who have been in-

volved in the administration of EEA matters for a long time may have a lot of knowledge and 

broad networks but the fact that this knowledge is held by individual experts makes the public 

administration more vulnerable to staff turnover. Finally, there is a lack of expertise in EEA 

matters in the foreign ministry which may, sometimes, impede a consistent European policy.  
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On the face of it Liechtenstein is a very special case. However, compared to various EU states 

all EEA EFTA states are small states. As a result, all of them have to cope with a lack of re-

sources when it comes to active participation in EU policy-making but also with regard to the 

implementation of the several hundred EU acts incorporated into the EEA Agreement every 

year. Various studies on this subject suggest that Iceland and Norway apply similar strategies 

to compensate for a lack of human resources (see Jonsdottir 2013: 34-38; Norway 2012: 51ff.). 

Particularly interesting are the findings of Thorhallsson (2015: 127) who states that the EEA 

membership of Iceland has ‘led to more professionalism when it comes to employing officials’ 

as Iceland ‘felt pressure to hire staff with expertise in the field of European affairs instead of 

political favourites’. Subsequently, Thorhallsson (2015: 129) concludes that membership in 

the EEA has ‘led to better bureaucratic practices in Iceland’.  

These conclusions are likely to apply to all EEA EFTA states. However, there are also some 

differences in the administration of the EEA Agreement across the EEA EFTA states. For in-

stance, the Norwegian government aims ‘to pursue an open European policy that encourages 

debate and dialogue’, which is seen as ‘important for safeguarding effective democratic pro-

cesses’ (Norway 2012: 51). To this end, Norway has established various information tools that 

allow the public and politicians to follow the EU policy-making process of EEA relevant EU acts. 

In addition, the government regularly reports on the goals of its European policy. By contrast, 

the interest of the Liechtenstein government in a broad debate of EEA matters is very limited. 

Indeed, the government provides only very little information on the EU and the EEA policy-

making process and reporting is confined to assessments of the EEA every five years (see 

Liechtenstein 2015 for the last assessment which was particularly comprehensive since it was 

the 20th anniversary of Liechtenstein’s membership).  

6.1.4 Legitimacy of the EEA 

Similar to the EU, the EEA has established a legally integrated system ensuring mutual rights 

and obligations for the contracting parties. In practice, the paramount aim of a homogenous 

and dynamic economic area, as is set out in the EEA Agreement (see Chapter 4), is backed up 

by a series of general principles such as the ‘principle of loyalty’ and the ‘principle of equality’ 

(see Chapter 3.1.1; Hreinsson 2016). From a constructivist perspective, these general princi-

ples are likely to impose normative constraints on the EEA EFTA states and shape a ‘logic of 

appropriateness’ (March and Olsen 1995). According to March and Olsen (2009: 2) ‘the logic 

of appropriateness is a perspective that sees human action as driven by rules of appropriate 

or exemplary behaviour, organised into institutions’. Against this background ‘rules are fol-

lowed because they are seen as natural, rightful, expected, and legitimate’ (ibid.: 2). In the 

context of European integration this means that the EU and EEA EFTA states are expected to 

comply with EU law following a ‘normative belief that a rule or institution ought to be obeyed’ 

(Börzel et al. 2010: 1370). With regard to the effectiveness of the EEA I therefore assume that 

the higher the legitimacy of the EEA is, the higher its effectiveness is.  

In this thesis, constructivist assumptions shall be operationalised by measuring the state’s 

level of the rule of law, public support for EU and EEA membership as well as the degree of 
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politicisation of EEA matters in the EEA EFTA states. Most scholars of political science have a 

broad understanding of the term ‘rule of law’. Put simply, it considers various aspects of a 

countries’ legal culture. Such a broad understanding is also the basis of most international 

indicators that measure the rule of law of a specific state. For instance, these indicators refer 

to the effective independence of the judiciary and the impartiality of the legal system as well 

as the confidence in the rules of society, the police and the courts (see Worldwide Governance 

Indicators (WGI) and Democracy Barometer (DB)). In addition, some indicators also include 

data on corruption, fundamental rights and the constraints of government powers (e. g. WGI).  

Figure 13 compares the level of the rule of law of different states that have been grouped 

together based on the extent of their European integration. The reported data are based on 

the WGI data. In a nutshell, the WGI indicator for the rule of law ‘reflects perceptions of the 

extent to which agents have confidence in and abide by the rules of society, and in particular 

the quality of contract enforcement, property rights, the police, and the courts, as well as the 

likelihood of crime and violence’ (WGI 2016c). Figure 13 shows that the rule of law in Norway 

and Iceland is far above the EU average. This also applies to Liechtenstein which has the lowest 

governance score of the three EEA EFTA states. However, the WGI indicator for the rule of law 

for Liechtenstein is only based on three different data sources compared to ten for Norway 

and eight for Iceland. The high level of the rule of law in Norway and Iceland is in line with the 

idea of a ‘distinct Nordic model of public administration and of conflict resolution’ (Sverdrup 

2004: 27). This model states that the Nordic states ‘have been more consensus-oriented’, have 

a higher ‘level of trust in the legal system’ and tend to implement international law ‘less ide-

ological[ly] and more pragmatic[ly] and stepwise’ than other European countries (ibid.: 27f.).  
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Figure 13: Worldwide Governance Indicators (WGI) for the rule of law, 1996-2014  

  

   
Source: Author’s own compilation based on Worldwide Governance Indicators (WGI 2016) 

 

Börzel et al. (2010: 1380) cannot detect a significant correlation between the rule of law and 

the frequency of violations of EU law. Against this background they refer to the methodologi-

cal challenges when operationalising the rule of law.34 With regard to the conditions for effec-

tive external differentiation, it is an important caveat that most indicators of the rule of law 

within the EEA EFTA states do not consider the countries’ specific approach to international 

law. In the case of the EEA EFTA states this means that they do not take into account the 

constitutional challenges that Iceland and Norway face when incorporating EU law with spe-

cific institutional requirements into the EEA Agreement (see Chapter 6.1.2 and Chapter 3.1.3). 

Moreover, they do not address the more complicated procedures of incorporation and imple-

mentation in dualist states.  

Constructivism also claims a correlation between the degree of support for a rule-setting in-

stitution and rule-consistent behaviour (Dworkin 1986; Hurrell 1995). This means that mem-

ber states with a particularly Eurosceptical population feel ‘a lower sense of obligation to com-

ply with European law’ (Börzel et al. 2010: 1371) as they contest the basic policy ideas of the 

EU. In Chapter 2 of this thesis I show that the voters of the EEA EFTA states would still reject 

an EU membership of their country but that there is broad public and political support for EEA 

membership. However, with regard to the EU, most studies could not prove a significant effect 

                                                      

34  Börzel et al. (2010) have operationalised the support for the rule of law based on opinion poll data collected 
by Gibson and Caldeira (1996). 
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of societal EU attitudes on compliance with EU law (Toshkov 2010: 29). By contrast, govern-

ment affinity to the EU seems positively related to compliance with EU law (ibid.: 30). Indeed, 

Jonsdottir (2013: 146) suggests that in 2011 the Icelandic ministry of fisheries and agriculture, 

led by a Eurosceptic minister, deliberately adopted an implementation of the EU food law 

package ‘which did not comply with EU requirements’. Likewise, the Norwegian EEA Review 

Committee (2012: Chapter 26) argues that in the long run governmental support for European 

integration has substantially contributed to the success of the EEA.  

The degree of politicisation is another explanatory factor related to the legitimacy of the EEA 

Agreement. With regard to Liechtenstein Frommelt (2016a: 146) states that shortly after the 

two very controversial referenda about EEA membership, there was again a ‘permissive con-

sensus’ (Lindberg and Scheingold 1970) regarding the European politics of Liechtenstein. By 

contrast, in the EU the political debate surrounding the ratification of the Maastricht Treaty is 

supposed to have brought the permissive consensus to an end. Indeed, in the 1990s national 

political parties and the general public began to play an increasingly important role in the Eu-

ropean integration process (Maatsch 2011). While the early neo-functionalist ‘believed that 

politicisation would lead to more regional integration’ (Hooghe and Marks 2012: 840), most 

scholars now agree that through the increasing politicisation of the EU the initial ‘permissive 

consensus has been transformed into a constraining dissensus’ (ibid.: 849). As a result, a low 

degree of EEA politicisation in the EEA EFTA states is likely to be positively correlated with its 

effectiveness.  

De Wilde (2011: 566) defines politicisation as the ‘increase in polarization of opinions, inter-

ests or values and the extent to which they are publicly advanced towards policy formulation 

within the EU’. There are no signs that such an increase took place in the EEA EFTA states in 

relation to their EEA membership. For instance, Frommelt (2016a: 147) detected decreasing 

media coverage of EEA matters in Liechtenstein. Likewise, the analysis of parties’ election 

manifestos in the EEA EFTA states illustrates that over the entire period of analysis mostly less 

than 2 per cent of the quasi-sentences included in those election manifestos referred to Eu-

ropean integration (see Figure 4 in Chapter 2). Another example of the low degree of politici-

sation of the EEA is the limited role of the EEA Council. Legally speaking, the EEA Council is 

supposed to provide political impetus for the development of the EEA Agreement. In practice, 

however, the conclusions adopted at the biannual meetings of the EEA Council are often of 

minor political relevance. Moreover, the Norwegian EEA Review Committee (2012: Chapter 

27) pointed out that the EU and its member states regularly forgo sending high level repre-

sentatives to the meetings of the EEA Council.  

Finally, Frommelt (2011a) shows that draft laws transposing an EU act into domestic law are 

less salient than purely national draft laws and thus face less opposition and changes by the 

Parliament, receive less public attention and are subject to more time pressure (see also From-

melt 2015c: 29). Similar results were reported by the Norwegian EEA Review Committee 

(2012: Chapter 26) and by Thorhallsson (2004). However, Thorhallsson (2015: 128) states that 

in the last few years there has been ‘greater opposition to the implementation process in the 

Althingi’. This may also be true in Norway. Nonetheless, over the entire period of analysis from 
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1994 to 2015, the politicisation of the EEA was very low, which is likely to have increased the 

EEA EFTA states’ political leeway and thus also the adaptability of the EEA Agreement.  

To sum up, in EU studies empirical findings suggest that the best compliers among the EU 

member states are those members ‘that have ample administrative capacity and lack the po-

litical power to withstand the compliance pressure of enforcement authorities’ (Börzel et al. 

2010: 1365). Although the EEA ‘lacks the supranational traits of the EU’ (Sverdrup 2004: 29) it 

has still established a legally integrated system of governance that in various aspects is very 

similar to the EU. Hence, I argue that factors explaining non-compliance of EU states with EU 

law are also likely to account for non-compliance of the EEA EFTA states with the goals set out 

in the EEA Agreement.  

In this subchapter I have shown that lacking political and economic power, the EEA EFTA states 

are more sensitive to reputation and material costs imposed by the EU. By contrast, the EEA 

EFTA states have large administrative capabilities. This combination of low bargaining power 

and high state capacity may mitigate the political constraints halting the EEA EFTA states on 

their way to full EU membership. Moreover, the EEA EFTA states strongly support the rule of 

law and their EEA membership. Finally, the politicisation of the EEA is rather low which is why, 

in the EEA context, the EEA EFTA states do not face many political constraints on integration. 

Arguably, this low degree of politicisation ensures the EEA’s ability to adapt to its dynamic 

political environment without making adjustments to the main part of the EEA Agreement. 

Subsequently, of all 31 EEA members the EEA EFTA states belong to the ‘world of law ob-

servance’ (Falkner and Treib 2007) which is why they provide favourable preconditions for an 

effective and well-functioning regime of external differentiated integration. Table 11 provides 

an overview of the different approaches presented in this subchapter.  

Table 11: Compliance approaches and their application to homogeneity in the EEA  

Main explanatory factor Description Homogeneity in the EEA 

Enforcement Bargaining power Negatively correlated  
 Power of participation Positively correlated 
Management Government effectiveness, autonomy and re-

sources 
Positively correlated  

Legitimacy Rule of law; public and political support for EU 
and EEA 

Positively correlated  

 Politicisation of EEA Negatively correlated 

Source: Author’s own compilation. 

 

The specific features of the EEA EFTA states and their interplay with the EEA’s institutional 

framework are likely to explain the positive assessment of the EEA EFTA states’ relationship 

with the EU. From an academic perspective, however, country-specific factors cannot fully 

explain the conditions for effective external differentiated integration. In fact, there are vari-

ous shortcomings. For instance, different factors may have a different impact at different 
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stages of the EEA’s policy cycle.35 In addition, in this subchapter I have shown that the opera-

tionalisation of those country-specific factors is not always sufficient because international 

indicators may lack data on very small states like Liechtenstein and do not consider specific 

requirements and arrangements of the countries’ administration and legal culture in relation 

to the adoption and implementation of international law. Finally, at the level of rule selection 

and rule adoption country-specific factors cannot be empirically tested by quantitative stud-

ies. For instance, even though the incorporation of an EU act can be delayed as a result of 

specific preferences and capabilities of a single EEA EFTA state the reported date of incorpo-

ration is still the same for all EEA EFTA states. In the following sections I therefore focus on 

policy-related factors. Such factors consider the ‘issue and institutional complexity’ (Zahari-

adis 2013: 807) which may rise from a decision about the incorporation of EU legislation into 

the EEA Agreement and trigger infringements of the EEA’s homogeneity. 

6.2 Policy-related factors 

The effectiveness of the EEA EFTA states’ integration with the EU is continuously being rede-

fined due to the incorporation or non-incorporation of new EU acts into the EEA Agreement. 

Moreover, every EU act is different. On the face of it EU acts can be distinguished by their 

author, the legal form or their length. However, those mainly formal differences do not en-

tirely reflect the specific properties of an EU act. In this thesis, policy-related factors shall sum-

marise the specific properties of an EU act and how those properties are compatible with the 

EEA’s institutional framework, its functional scope or the specific preferences and capabilities 

of the EEA EFTA states.  

I distinguish five policy-related factors that account for non-compliance with the EEA’s goals 

and obligations: institutional incompatibility, functional ambiguity, salience, interdependence 

and regulatory misfit. The different factors are empirically tested in Chapter 7 and Chapter 8. 

In those chapters I also present their specific operationalisation which may differ between the 

level of rule selection and the level of rule adoption. Therefore, in this subchapter I will only 

briefly introduce the different policy-related factors and their expected relationship with the 

effectiveness of the EEA. Table 12 summarises the different policy-related factors.  

 

 

 

 

 

                                                      

35  For example, the distinct institutional traditions and styles of decision-making in the two Nordic EEA EFTA 
states and their broad support for the rule of law as pointed out by Sverdrup (2004: 25) may be particularly 
relevant for the implementation and application of EU secondary law. By contrast, with regard to the incor-
poration those institutional traditions, in particular their dualist approach to international law, is likely to 
hamper the functioning of the EEA. 
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Table 12: Policy-related explanatory factors for effective external differentiation 

Explanatory factor  Description Homogeneity in the 
EEA 

Institutional incompati-
bility  

Incompatibility of the institutional requirements of an 
EU act with the EEA’s level of centralisation  

Negatively correlated 

Functional ambiguity Ambiguity of policy scope of an EU act and divergence 
from the EEA’s functional scope  

Negatively correlated 

Economic interdepend-
ence 

Economic relevance attached to an EU act; economic in-
centives to integrate 

Positively correlated 

Political salience Political relevance attached to an EU act Negatively correlated 
Regulatory misfit Regulatory preferences of EU and EEA EFTA states  Negatively correlated 

Source: Author’s own compilation. 

 

The variable institutional incompatibility shall consider the differences in the level of centrali-

sation between the EU and the EEA (see Chapter 3.1 for more details). The EEA is based on a 

two-pillar structure which results from the EEA EFTA states’ unwillingness and constitutional 

inability to transfer legislative competences to the EU institutions. To cater for this situation 

the EEA Agreement has established EEA EFTA bodies, such as the EFTA Surveillance Authority 

(ESA) and the EFTA Court, which shall match the respective institutions on the EU side. In 

practice, however, the competences of the EEA EFTA bodies do not fully correspond with the 

competences of the EU institutions. Moreover, the EEA EFTA bodies may lack the expertise 

and resources to carry out tasks that are otherwise executed by their counterparts in the EU.  

The fact that the EEA EFTA bodies and EU institutions have different competences and re-

sources can trigger ‘two-pillar issues’ (see Chapter 3.1.1). Put simply, an EEA relevant EU act 

may include institutional provisions that are not in line with the EEA’s two-pillar structure and 

must therefore be adjusted to suit the specific institutional context of the EEA EFTA pillar by 

way of an EEA specific adaptation before it can be incorporated into the EEA Agreement. How-

ever, the assessment of the compatibility of an EU act’s institutional requirements with the 

EEA’s institutional context is believed to be very time-consuming. Even more time-consuming 

are negotiations on EEA specific adaptations to mitigate institutional incompatibilities. Hence, 

I assume that the higher the incompatibility of an EU act with the EEA’s level of centralisation 

is, the lower the EEA’s effectiveness for this EU act is. 

The EEA’s functional scope is best described as diffuse but indistinct (see Chapter 3.2 for more 

details). This means that the EEA Agreement is spread over a wide range of policy areas but 

within these policy areas the degree of correspondence between EU and EEA law varies 

hugely. Moreover, the lines between the internal market and other parts of EU law have be-

come increasingly blurred which is why an EU act can include both EEA relevant provisions 

and non-EEA relevant provisions. Again, this indistinctness is likely to complicate the selection 

of an EU act and its incorporation into the EEA Agreement. Against this background, I assume 

that the higher the ambiguity of the policy scope of an EU act is, the lower the EEA’s effective-

ness for this EU act is. Hence, the variable functional ambiguity is again negatively correlated 

with the EEA’s effectiveness. 
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Different policies may attract different attention by policy makers and the civil society. More-

over, stakeholders do not have the resources and expertise to follow and monitor the entire 

EU policy-making process. Hence, all players involved in the policy-making process of both the 

EU and the EEA prioritise specific policies above others. Against this background the variable 

salience considers the political importance attached to a specific EU act in relation to other EU 

acts (Oppermann and Viehrig 2011; Spendzharova and Versluis 2013). The variable salience is 

assumed to be negatively correlated with the EEA’s effectiveness as the EEA EFTA states are 

likely to scrutinise salient EU acts more carefully before incorporating them into the EEA 

Agreement. As a result, I hypothesise that the higher the political importance of an EU act for 

the EEA EFTA states is, the lower the EEA’s effectiveness for this EU act is. 

While the variable salience considers the political relevance attached to an EU act, the variable 

interdependence measures the economic and regulatory relevance of an EU act. Historically, 

the EEA EFTA states feared discrimination in the single market and thus took up the idea of 

the European Commission to negotiate the EEA Agreement (Leuffen et al. 2013: 128; Chapter 

2). Since the EEA Agreement entered into force the economic interdependence of the EEA 

EFTA states and the EU has further increased. The deep and wide-ranging market integration 

provided by the EEA Agreement is thus of paramount importance for the economies of the 

EEA EFTA states. Moreover, the EEA Agreement has established high regulatory interconnec-

tions in policies where governance is strongly internationalised, such as transport or environ-

mental protection. That said, we can expect that the EEA EFTA states certainly endeavour to 

ensure the functioning of the EEA for EU acts with a high economic relevance. Hence, the 

variable interdependence is assumed to be positively correlated with the EEA’s effectiveness, 

meaning that the higher the economic and regulatory relevance of an EU act for the function-

ing of the EEA is, the higher the EEA’s effectiveness for this EU act is. 

Finally, in the literature on compliance with EU law there are various studies that are based 

on a so-called ‘goodness-of-fit’ model. The model was first proposed in studies on European-

isation in order to analyse the discrepancy between an existing policy in an EU state and a new 

EU policy (Börzel and Risse 2000). According to Steuenberg and Toshkov (2009: 957) there are 

‘different shades of meaning of the goodness-of-fit idea: misfit as a divergence from the pref-

erences of important national actors, misfit as the difference between the existing and the 

European policy, and misfit as technical incompatibility’. However, these different shades are 

very difficult to disentangle and thus often lumped together.  

In this thesis I use the term regulatory misfit. It is defined as different preferences and capa-

bilities of an EEA EFTA state and the EU in relation to a specific EU policy. The variable regula-

tory misfit is negatively correlated with the effectiveness of the EEA, meaning that the greater 

the level of misfit of an EU act with the regulatory capabilities and preferences of an EEA EFTA 

state is, the lower the EEA’s effectiveness for this EU act is. 

Generally speaking, the Norwegian EEA Review Committee (2012: Chapter 26) concludes that 

‘integration with the EU through the EEA was part and parcel of the fundamental economic 

policy thinking of a broad majority’ and therefore all Norwegian governments during the en-
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tire period of the analysis ‘have followed the same basic economic policy within the frame-

work of the EU/EEA cooperation, with some variation, but without any dramatic changes’. To 

explain this fit of the regulatory preferences between Norway and the EU, the EEA Review 

Committee describes the EEA as an open market-economy model ‘with a considerable social 

dimension and sufficient national latitude’. Nonetheless, in its lengthy report the EEA Review 

Committee also points out some conflicts that are likely to be rooted in a different position on 

left-right scale. Indeed, in the case of the Third Postal Directive (32004L0048; see Chapter 

3.2.4) an initial reservation of the left-wing government was lifted shortly after a centre-right 

government came into office (however, as mentioned in Chapter 3.2.4, the respective di-

rective has still not been incorporated into the EEA Agreement). Likewise, Jonsdottir (2013: 

130) detects a different approach to the EU Emmission Trading Scheme (32003L0078) be-

tween the centre-right government (Prime Minister Haarde 2006-2009) and the centre-left 

government (Prime Minister Sigurðardóttir 2009-2013) in Iceland.  

Against this background, Figure 14 displays the position of the parliaments and governments 

of the EEA EFTA states on a left-right scale based on data from the Manifesto Project. We can 

observe a regular shift on the left-right scale, in particular in the second panel of Figure 14 

which focuses on the position of the government. Such a shift may indicate that different gov-

ernments take different positions on a particular EU policy which in certain cases may lead to 

a regulatory misfit.  
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Figure 14: Preferences and attitudes of the political parties in the EEA EFTA states  

 

   

 

   
Note: The original scale for the y-axis would expand from – 100 to 100. 
Source: Author’s own compilation based on data from the Manifesto project database (Volkens et al. 2014). 

 

6.3 Institutional factors 

To explain the conditions for effective external differentiation, this thesis focuses on country-

specific and policy-related factors. Put differently, the effectiveness of the EEA is shaped by 

specific characteristics of the EEA EFTA states, such as their administrative capacity and eco-

nomic interdependence with the EU as well as specific properties of the EU acts relevant to 

the EEA Agreement, e. g. its institutional requirements or economic relevance. However, these 

factors are not sufficient to explain the functioning of the EEA. In this section, I therefore 

briefly examine so-called institutional factors. Institutional factors consider explanations of 

the EEA’s effectiveness that are not directly related to the EEA EFTA states or to EU policies 

but instead stem from the EEA’s political environment (Chapter 3.3). In this thesis, however, 

institutional factors are not precisely measured and their impact not empirically tested.  

I distinguish four institutional factors: (i) the EEA EFTA states access to EU policy-making; (ii) 

the mutual understanding and inter-institutional dialogue between EEA EFTA states and the 

EU; (iii) the capacity of the EFTA institutions to administrate the EEA Agreement; and (iv) the 
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cooperation between the EEA EFTA states. Because of the intense interaction between the EU 

and the EEA, this enumeration of institutional factors is not exhaustive but it still provides a 

helpful overview of additional explanations of the EEA’s effectiveness.   

First, the effectiveness of the EEA is likely to be positively correlated with the EEA EFTA states’ 

access to the EU policy-making process. Based on the so-called decision-shaping procedure 

(see Chapter 3.1.3), the EEA EFTA states can contribute and influence policy proposals until 

they are formally adopted by the EU institutions. However, the EEA EFTA states do not have 

any voting rights and their participation in EU committees is limited to committees of the Eu-

ropean Commission and the EU agencies and does not include the legislative activities and 

units of the Council or the European Parliament. Moreover, the actual involvement of the EEA 

EFTA states in the EU committees or expert groups may differ depending on the type of com-

mittee, its policy area and the handling of the EEA EFTA states’ participation by the commit-

tees’ chair. For instance, in some committees, the EEA EFTA states may not attend the com-

mittee meeting for the final decision-taking step and may face restrictions in the seating plan 

(see Chapter 3.1.3 for references). 

EEA EFTA states’ access to the EU policy-making process is defined by the EEA Agreement. 

However, if an EU act establishes a new committee, the participation of the EEA EFTA states 

is often stated more precisely in the respective JCD. Despite the possibility of ad hoc decisions, 

the EEA remains static towards changes in the EU’s legislative procedures and modes of gov-

ernance. As a result, EEA EFTA states’ access to the EU policy-making process may not always 

be granted and thus may no longer be sufficient to ensure the fast incorporation of an EU act 

into the EEA Agreement. This applies in particular to EU acts that face substantial changes 

initiated by the European Parliament. The EEA EFTA states therefore have had to develop al-

ternative strategies to get access to EU policy-making, for instance, by using bilateral contacts 

with EU states or by establishing networks between the national parliaments and the Euro-

pean Parliament.  

For the EEA EFTA states access to EU policy-making ensures free-flowing information and ex-

pertise across the two pillars. They can thus prepare the incorporation of an EU act into the 

EEA Agreement before it has been formally adopted by the EU institutions. This is likely to 

decrease the time between the adoption of an EU act and its incorporation into the EEA Agree-

ment. Therefore, I argue that the better the EEA EFTA states’ access to EU policy-making is, 

the higher the EEA’s effectiveness is.  

Second, the effectiveness of the EEA is likely to increase when there is mutual understanding 

and inter-institutional dialogue between the institutions and stakeholders of the EU and their 

counterparts in the EFTA pillar. Since its entry into force the EEA’s political environment has 

drastically changed. In light of the enlargement of the EU from 12 to 28 member states, there 

is a ‘general feeling among EFTA representatives’ that in the EU the ‘awareness of the EEA 

Agreement has decreased through the years’ (Jonsdottir 2013: 43) and that ‘the EEA was not 

as high a priority for the EU as it once was’ (ibid.: 65). Likewise, the level of knowledge of the 

specific features (and reservations) of the EEA and the EEA EFTA states among EU politicians 

and civil servants has decreased. Taking into account the complex institutional framework of 
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the EEA and the EEA EFTA states’ reluctance towards European integration, a mutual under-

standing is, however, believed to be very important in order to efficiently administrate the 

EEA Agreement.  

As a result of the various enlargement rounds, the EU has also become more heterogeneous 

and more differentiated (Schimmelfennig and Winzen 2014), making the negotiation of new 

EU acts within the EU more challenging (European Commission 2012: 7). In this regard, EEA 

specific adaptations may arouse the curiosity of the EU states and thus may create precedents 

for exemptions in the EU. As a result, from the perspective of the EU, the request for substan-

tial adaptation of EU acts in the course of its incorporation into the EEA Agreement ‘has be-

come increasingly difficult to address (…), in view of the finely balanced compromise reached 

during the EU decision-making process’ (ibid.: 7). Survey results (Frommelt 2015c: 23ff.) show 

that the EEA EFTA states indeed now perceive the EU as less willing to provide specific exemp-

tions to the EEA EFTA states (see also Jonsdottir 2013: 52; Juliusdottir and Wallis 2007: 6).  

European integration of the EEA EFTA states, however, is restricted by the fact that these 

states have not delegated any legislative competences to the joint EEA bodies or to the EU 

bodies. In addition, the two smaller EEA EFTA states, Iceland and Liechtenstein, may in various 

cases lack the capacity to fully implement and apply an EU policy (see Chapter 9). As a result, 

I assume that there will always be a demand for differentiation by the EEA EFTA states. More-

over, as mentioned in Chapter 3.2, the conceptualisation of the EEA is ambiguous: it is static 

in scope and dynamic in character. As a result, the scope set out by the ‘EEA primary law’ and 

the actual scope based on the ‘EEA secondary law’ differ, which may have again led to a de-

crease in knowledge in the EU of the EEA’s goals, institutions and procedures. To cope with 

these differences and developments, it is necessary that there is a well-established interinsti-

tutional dialogue and an advanced mutual understanding between the institutions and stake-

holders of the EU and their counterparts in the EFTA pillar. Hence, I suggest that the better the 

mutual understanding and inter-institutional dialogue between the EU and the EFTA pillar is, 

the higher the EEA’s effectiveness is. 

Third, it is expected that there is a positive correlation between the capacity of the EEA EFTA 

institutions and the EEA’s effectiveness. Before meeting with the EU in the EEA Joint Commit-

tee, the EEA EFTA states consult each other in the Standing Committee of the EFTA states. The 

Standing Committee has five subcommittees and various working groups which are responsi-

ble for processing all the EU secondary law that has to be incorporated into the EEA Agree-

ment (see Chapter 3.1). A key role in the management of the EEA Agreement has been ap-

pointed to the EFTA Secretariat which, among other things, has to (i) monitor EU law-making, 

(ii) provide a pre-assessment of the EEA horizontal challenges and (iii) oversee the entire EEA 

decision-making process by coordinating the positions of different bodies and pillars. Taking 

into account the institutional and issue complexity of the EEA’s policy cycle, sufficient capabil-

ities of these institutions are crucial. However, as I have addressed in Chapter 3.1.2, the EEA 

decision-making process lacks the power of coercion as well as that of political leadership. In 
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particular, the EFTA Secretariat depends on the goodwill of the EEA EFTA states and their re-

spective experts to ensure the efficiency of its working routines (Baur 2016a: 60).36   

Whereas the EFTA-internal procedures to incorporate EU secondary law into the EEA Agree-

ment have been regularly adjusted since 1992, the institutional set-up of the EFTA pillar has 

not changed except for the addition or dissolution of some working groups. In 2015 the EFTA 

Secretariat employed 54 fixed-term staff and five trainees in Brussels, 21 fixed-term staff and 

two trainees in Geneva and four fixed-term staff and one trainee in Luxembourg. Hence, in 

total, the EFTA Secretariat employed 87 staff members in 2015, compared to 58 employees in 

1995 (EFTA Secretariat 2015; 1995). Since 2004 the number of those employed by the EFTA 

Secretariat has not increased anymore, even though there has been a steady increase in the 

amount of EU secondary law related to the EEA Agreement (see Chapter 7).  

However, as mentioned in Chapter 6.1, the number of employees is not necessarily an appro-

priate indicator to measure the capacity of states or institutions. Instead, it is also important 

to consider the efficiency of the procedures for incorporating EU secondary law into the EEA 

Agreement. In this regard, in the recent years, the EFTA Secretariat has significantly improved 

its data management, for instance by installing the so-called EEA-Lex database, which contains 

information about proposed EU legal acts with possible EEA relevance, adopted EU acts under 

consideration for incorporation into the EEA Agreement, and EU acts that have already been 

incorporated into the Agreement. This database is very useful for monitoring the dynamics of 

EU and EEA secondary law and the speed of the EEA decision-making. Moreover, the ongoing 

discussion about the EEA’s backlog and the respective adjustments of the EFTA internal pro-

cedures to incorporate EU law into the EEA Agreement are likely to have strengthened the 

authority of the EFTA Secretariat in relation to the EEA EFTA states. If an EEA EFTA state delays 

the incorporation of an EU act, the EFTA Secretariat may still lack any kind of legitimate coer-

cion against the EEA EFTA states, yet, interview evidence suggests that the improved monitor-

ing of delays by the EFTA Secretariat and the self-imposed deadlines have increased the effi-

ciency of EEA decision-making and the standing of the EFTA Secretariat. Hence, I assume that 

the more resources, autonomy and expertise the EEA EFTA institutions have and the higher 

their standing with the EEA EFTA states is, the higher the EEA’s effectiveness is.  

Finally, the effectiveness of the EEA is likely to increase with their willingness and ability to 

cooperate with each other or the EFTA institutions. The EEA EFTA states decide themselves 

which expert groups and committee of the EU they participate in. In this regard, Norway ob-

viously has a lot more resources than the two other EEA EFTA states and is therefore ‘relatively 

self-sufficient when it comes to information gathering at the EU level’ (Jonsdottir 2013: 48). 

By contrast, the collaboration within the EFTA bodies as well as the work of the EFTA Secre-

tariat are very important for the two small EEA EFTA states, Iceland and Liechtenstein.  

                                                      

36  Due to the focus on rule selection and rule adoption in this thesis, I do not specifically examine the role of 
the ESA. However, speaking of institutional capacity (and competences), it is important to mention that the 
ESA does not have the same extensive responsibilities as the European Commission. According to the EEA 
review of the European Commission (2012: 10) strengthening the legitimacy of the ESA would increase 
‘Commission/ESA parallelism’ and thus the effectiveness of the EEA. 
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The EEA EFTA states share the information they gain from their participation in EU committees 

with their colleagues and inform them as soon as they identify EEA horizontal challenges in an 

EU act (see Annex to Decision of the Standing Committee of the EFTA States No 1/2014/SC). 

From an analytical perspective, however, an intense and successful cooperation goes beyond 

the simple exchange of information about upcoming EU acts in the EFTA bodies. Instead, it 

includes discussions about domestic procedures to administrate EEA matters, such as the rat-

ification of constitutional requirements, as well as a general exchange about political devel-

opment and its relevance to the EEA. The conclusions and minutes of the EEA EFTA bodies as 

well as the joint EEA bodies confirm that such a dialogue has become increasingly important 

for the EEA EFTA states.  

To incorporate a new EU act into the EEA Agreement, the three EEA EFTA states have to agree 

on a common position as they have to speak with a single voice to the EU. In principle, ‘this 

rule should serve to apply some pressure among the EEA EFTA states’ to ensure the fast in-

corporation of EU acts into the EEA Agreement (European Commission 2012: 6). In practice, 

however, except for the incorporation of the Second Money Laundering Directive 

(32001L0097), where Liechtenstein faced firm pressure not only from the European Commis-

sion but also from its EEA EFTA partners (Frommelt and Gstöhl 2011: 34), there are few signs 

that pressure exerted by one EEA EFTA state on another EEA EFTA state has indeed acceler-

ated the incorporation of a new EU act into the EEA Agreement (see Jonsdottir (2013: 67) for 

an example of Norway pressuring Iceland). By contrast, there are various cases in which in the 

incorporation of a new EU act is withheld due to concerns about sovereignty and legitimacy 

or simply due to regulatory preferences in a single EEA EFTA state (see Chapter 8; European 

Commission 2012: 6). In a nutshell, I therefore assume that the more willing and able the EEA 

EFTA states are to cooperate with each other, the higher the effectiveness of the EEA is.  

Table 13 summarises the different institutional explanations for effective external differenti-

ated integration. Taking into account the specificity of EU secondary law, the complexity and 

indistinctness of the EEA’s level of centralisation and functional scope as well as the EEA’s 

vulnerability towards developments in its political environment the list provided in Table 13 is 

not exhaustive. Other possible explanations may arise from the theory of path-dependency 

(Pierson 1996; or in the specific context of differentiation Schimmelfennig 2016b) according 

to which the EEA EFTA states are trapped in the EEA because they lack credible alternative 

models of integration. At the same time, the contracting parties of the EEA have to build a 

differentiated governance structure on top of the already complicated current governance 

structure of the EU in order to maintain the EEA’s effectiveness (see Schimmelfennig (2016b) 

for a more elaborated argumentation with regard to the banking union and the EU).  
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Table 13: Institutional explanations for effective external differentiation 

Explanatory factor  Description Homogeneity in the EEA 

Access to EU policy-making EEA EFTA states’ participation in EU policy-
making  

Positively correlated 

Mutual understanding and 
inter-institutional dialogue 

Knowledge and understanding in the EU about 
the specific features of the EEA  

Positively correlated 

Institutional capacity  Capacity of the EFTA institutions to shape EEA 
decision-making 

Positively correlated 

EEA EFTA states’ collabora-
tion 

Willingness and capabilities of the EEA EFTA 
states to cooperate with each other 

Positively correlated 

Source: Author’s own compilation. 

 

Expert interviews (Interviews 2011-2015; see also Jonsdottir 2013), survey results (Frommelt 

2015c) as well as reports from EFTA officials (see e. g. Juliusdottir and Raeva 2008; Breidlid 

and Vahl 2015) are likely to prove the various hypotheses. However, this thesis refrains from 

empirically testing the impact of these institutional factors on the effectiveness of the EEA. 

Instead, the empirical part of this thesis focuses on policy-related factors according to which 

specific features of an EU act affect the degree of homogeneity in the EEA.  

Nevertheless, it is one of the main arguments put forward by this thesis that the conditions 

for effectiveness in the EEA cannot be reduced to a single factor or group of factors but have 

to be seen as an interplay of various parameters that can be aggregated into country-specific, 

policy-related and institutional factors. This division reflects the underlining logic of the EEA’s 

policy process: The EEA EFTA states which are embedded in the EEA’s institutional framework 

must ensure the incorporation of new EU legislation into the EEA Agreement. This process is 

effective if the selection of the EEA relevant EU legislation is consistent and the incorporation 

on time and complete. The following two chapters will focus on policy-related factors by ex-

amining how the specific properties of an EU act infringe the effectiveness of EEA rule selec-

tion and EEA rule adoption.  
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7 EEA rule selection  

At the level of rule selection, the effectiveness of the EEA is defined as the degree of con-

sistency in the selection of EU secondary law within the EEA’s functional scope. In a nutshell, 

I argue that the more consistent EEA rule selection is, the more likely the homogeneity of the 

EEA is fully realised. To measure the consistency of EEA rule selection, Chapter 4 distinguishes 

between (i) the reliability of the indication of the EEA relevance of an EU act by the EU, (ii) the 

determination of the EEA’s functional scope in terms of the degree of correspondence of EU 

and EEA secondary law, and (iii) the continuity of the extent of integration provided by the 

EEA Agreement. Moreover, Chapter 6 distinguishes between several policy-related factors 

that are supposed to account for inconsistent rule selection. 

In this chapter I try to measure the degree of consistency of EEA rule selection based on dif-

ferent indicators. Moreover, I test whether policy-related factors, such functional ambiguity 

or institutional incompatibility, have a significant effect on EEA rule selection. To this end, I 

first compare the dynamics of EU and EEA secondary law by asking how many EU acts are 

adopted by EU institutions and how many of those EU acts have later on been incorporated 

into the EEA Agreement? The analysis also shows how the composition of EEA secondary law 

across the different annexes and protocols has changed over time. In this regard, I argue that 

the EEA’s procedures of selecting and incorporating new EU secondary law have to adjust to 

highly dynamic EU law-making in order to ensure the EEA’s effectiveness.  

Second, I analyse whether the indication of EEA relevance of an EU act provided by the Euro-

pean Commission for the draft of an EU act is a reliable indicator for the incorporation of an 

EU act into the EEA Agreement. That said, I examine how many EU acts were excluded from 

incorporation into the EEA Agreement until 31 December 2015 and the reasons for that. The 

analysis mainly shows that the indication of EEA relevance by the European Commission is not 

a sufficient indicator, presumably as a result of the lengthy policy-making of the EU and EEA, 

the different levels of centralisation of the EU and the EEA as well as the EEA’s indistinct func-

tional scope. Accordingly, the assessment of EEA relevance remains a two-lane process ab-

sorbing administrative capacity in the EU as well as in the EFTA pillar.  

Third, I examine the degree of correspondence of EU and EEA secondary law. The degree of 

correspondence is measured at the level of the individual EU Treaty article and divided into 

EU issue areas, policy fields and policy domains. To explain unexpected differences in the de-

gree of correspondence I use the variables scope, institutions, and interdependence. The em-

pirical analysis shows that EEA rule selection is inconsistent in the sense that the degree of 

correspondence of EU and EEA secondary law varies across the EU Treaty articles and issue 

areas covered by the EEA Agreement. Put differently, some EU acts based on a specific EU 

Treaty article are incorporated into the EEA Agreement and some are not. However, such an 

indistinct degree of correspondence does not necessarily prove an infringement of the EEA’s 

homogeneity because the non-selection of an EEA relevant EU act might be explicable by its 

specific institutional or functional requirements. Finally, I analyse the extent of integration 

provided by the EEA Agreement by measuring how many EU acts were in force in the EU and 

the EEA between 1994 and 2012.  
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The multitude of perspectives taken in this chapter may confuse and entail contradicting re-

sults. Indeed, due to the complexity of the EEA’s policy cycle as well as its diffuse but indistinct 

functional scope and the fact that EU secondary law is highly detailed and issue-specific, a final 

assessment of the EEA’s effectiveness at the level of rule selection is not possible. This chapter, 

nonetheless, provides important insights into how EU rules are transferred beyond the EU and 

to what extent non-member states are integrated in the EU’s policy scope.  

7.1 Dynamics of EU and EEA secondary law  

How many EU acts are adopted each year, by which EU institutions, and how many of those 

EU acts are also incorporated into the EEA Agreement? What are the specific characteristics 

of EEA secondary law? And has the composition of EEA secondary law changed over time? In 

answering these questions, this section provides a basic understanding of the dynamics of EU 

and EEA secondary law and how these dynamics correspond over time.  

The EEA Agreement allows for dynamic incorporation of the evolving EU acquis. However, as 

stated in Chapter 3.2, before the contracting parties can incorporate new EU secondary law 

into the EEA Agreement, they first have to select those EU acts relevant for the EEA Agree-

ment. To understand what this actually means for the EEA EFTA states, it is necessary to take 

into account the number of adopted EU acts each year. Figure 15 illustrates how many direc-

tives and regulations were adopted by the Council, the Council and the European Parliament 

jointly, and the European Commission between 1994 and 2015.  

Figure 15: Development of EU secondary law by author (bars) and type (lines) 

Note: The classification by year is based on the year of the Celex number and not the date of document. The data 
only covers directives and regulations. Data collection was finished on 20 January 2016. EU acts published after 
that date having a Celex number 32015 have not been considered.   
Source: Author’s own compilation based on dataset EU sec law1. 
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on the author of the legal act. In 2015 the European Commission adopted 89 per cent of the 

EU directives and regulations whereas only 7 per cent were adopted by the Council and 4 

per cent by the Council and the European Parliament jointly. 

While the number of EU acts adopted each year has steadily decreased since 1995, the num-

ber of EU directives and regulations incorporated into the EEA Agreement has increased from 

59 directives and regulations in 1995 to 548 in 2015 (see also Figure 16; Chapter 3.1.2). How-

ever, taking into account that EU law is often incorporated into the EEA Agreement by pack-

ages of several related EU acts, it is not opportune to directly compare the number of EU acts 

adopted per year with the number of EU acts incorporated into the EEA Agreement in the 

respective year. That said, it is better to examine how many EU acts adopted in a specific year 

were later on incorporated into the EEA Agreement. To this end, Figure 16 shows how many 

EU acts adopted in a specific year were incorporated into the EEA Agreement by 31 December 

2015 (bars coloured in light grey) or were under scrutiny for incorporation on 31 December 

2015 (bars coloured in dark grey).37 In 1994 the EU adopted a total of 1 374 directives and 

regulations of which 97 were incorporated into the EEA Agreement. By contrast, in 2015, the 

EU adopted 1 321 directives and regulations of which 211 had already been incorporated on 

31 December 2015 and an additional 202 were under scrutiny for incorporation. From 1995 

onwards we can observe a steady increase in the number of incorporated EU acts, though, as 

illustrated in Figure 16, the total number of EU acts adopted per year decreased. Subse-

quently, the share of incorporated EU acts from the total number of EU acts adopted in a 

specific year significantly increased in the period of analysis (dashed line) from 7 per cent in 

1994 to over 32 per cent in 2015. Hence, in 2015, the EEA covers a much higher share of the 

EU secondary law than in 1994.   

Figure 16: Incorporated EU secondary law compared to total EU secondary law  

Note: The classification of EU acts is based on the date of the document and not the incorporation into the EEA 
Agreement. Only directives and regulations have been considered.  
Source: Author’s own compilation based on dataset EU sec law1. 

                                                      

37  The EEA EFTA states can exclude EU acts from incorporation into the EEA Agreement (Chapter 7.2). There-
fore, not all EU acts under scrutiny for incorporation on 31 December 2015 will also be incorporated into 
the EEA Agreement. Hence, for some years with a high number of EU acts awaiting their incorporation, the 
actual share of incorporated EU acts may be slightly lower than illustrated in Figure 16.  
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Lacking any substantial updates for the main part of the EEA Agreement since 1994 (see Chap-

ter 3.2), the increase in the share of incorporated EU acts from the total number of EU acts 

adopted in a specific year cannot be explained by a formal expansion of the EEA’s functional 

scope. However, there are at least three alternative explanations. First, EEA rule selection may 

have become more consistent over time by increasing the degree of correspondence of EU 

and EEA secondary law within a specific policy area. Second, despite the lack of formal amend-

ments of the EEA Agreement, the EEA’s functional scope may still have been expanded by 

integration of new issue areas in an integrated policy field in order to complete the EU’s inter-

nal market (see Chapter 6.1). Finally, the gradual rise of the number of incorporated EU acts 

may result from an increase in EU law-making in the policy areas covered by the EEA Agree-

ment in terms of increased revision and updating of existing legislation. Due to a lack of policy-

specific data, it is not fully feasible to empirically assess these explanations. However, they 

will be taken up on several occasions in the remainder of this chapter.  

From an analytical perspective, it is particularly interesting whether the increase in the extent 

of integration was accompanied by a substantial change in the composition of EEA secondary 

law. Differing by author and type of EU act, the share of incorporated EU acts from the total 

number of EU acts adopted in a specific year has increased, in particular, for regulations and 

EU acts adopted by the European Commission. As illustrated in Figure 17, until 2006 less than 

10 per cent of the EU acts adopted by the European Commission in a specific year were later 

on incorporated into the EEA Agreement. In the following four years this share tripled to 33 

per cent in 2015. By contrast, the share of incorporated EU acts adopted by the Council and 

the European Parliament jointly has steadily dropped since 1999. This can be explained by the 

increasing involvement of the European Parliament in EU law-making not covered by the EEA 

Agreement (Goetze and Rittberger 2010; Shackleton and Raunio 2003). The share of incorpo-

rated EU acts adopted by the Council varies over time but also tends to decrease. Subse-

quently, the increasing extent of integration mainly results from the incorporation of EU acts 

adopted by the European Commission. Put differently, compared to the 1990s, the law-mak-

ing by the European Commission has become much more important for the EEA in the last 

couple of years.38  

 

 

 

 

  

                                                      

38  Nonetheless, interview evidence suggests that the growing number of incorporated EU acts adopted by the 
European Commission has not affected the functioning of the EEA Agreement. Instead, Breidlid and Vahl 
(2015: 39) argue that the ‘shift of power to the European Parliament’ has ‘diminished the EEA EFTA partic-
ipation in expert groups assisting the [European] Commission’ and forces the EEA EFTA states to find new 
ways to participate in the development of the EEA acquis (see also Jonsdottir 2013: 34). 
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Figure 17: Share of incorporated EU acts from total number of adopted EU acts by author 

Note: The x-axis is based on the date of the EU act and not its incorporation into the EEA Agreement.  
Source: Author’s own compilation based on dataset EU sec law1. 

 

The increasing impact of the European Commission’s law-making on the EEA is also displayed 

in Figure 18. Historically, EU acts adopted by the Council made up the majority of EEA second-

ary law. Indeed, almost two thirds of the 1 419 EU acts included in the annexes and protocols 

of the original EEA Agreement (EEA 1992) were adopted by the Council. By contrast, only 8.4 

per cent of the 8 822 EU acts incorporated into the EEA Agreement between 1 January 1994 

and 31 December 2015 were adopted by the Council. At the same time, EU decisions and 

regulations have become more important. Whereas in the original EEA Agreement most EU 

acts were directives (69.6 per cent), the share of directives from the total number of EU acts 

incorporated into the EEA Agreement between 1 January 1994 and 31 December 2015 is only 

slightly higher than 20 per cent.  

Figure 18: Incorporated EU acts by type and author  

 
Source: Author’s own compilation based on dataset EEA sec law. 

 

The dynamics of EEA secondary law may also vary across policy areas. Figure 19 shows the 

distribution of EU acts across the different annexes and protocols of the EEA Agreement. The 

majority of EU acts is assigned to Annex I (Veterinary and Phytosanitary Matters) and Annex II 

(Technical Regulations, Standards, Testing and Certification). In total, over 70 per cent of the 
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directives, regulations and decisions incorporated into the EEA Agreement in the period of 

analysis have been assigned to the first two annexes of the EEA Agreement. Compared to the 

original EEA Agreement (EEA 1992), these two annexes accumulated a slightly higher share of 

the EEA secondary law.39 The dynamics of the EEA were also high for Annex XX (Environment) 

and Annex XXI (Statistics) which both accumulated a significantly higher share of EEA second-

ary law between 1994 and 2015 than in the original EEA Agreement. 

Figure 19: Share of incorporated EU acts by annexes and protocols (in %)  

Note: An EU act can be assigned to more than one annex. The data includes only directives, regulations and 
decisions adopted by the European Commission, Council or the European Parliament.  
Source: Author’s own compilation based on dataset EEA sec law. 

 

To sum up, the composition of EEA secondary law is strongly affected by the dynamics of EU 

law-making in the EEA relevant policy areas. From the 1990s onwards we can observe a steady 

rise in the number of EU acts incorporated into the EEA Agreement. By contrast, the overall 

number of EU acts adopted by EU institutions decreased. As a result, the extent of integration 

provided by the EEA Agreement relative to the total number of adopted EU acts has signifi-

cantly increased since 1994. This increase was particularly high for regulations adopted by the 

European Commission. To cope with these dynamics, the EEA EFTA states had to adjust their 

procedures for the selection and incorporation of new EU secondary law, for instance with the 

introduction of the simplified procedure in 2001 and the fast-track procedure in 2014 (see 

Chapter 3.1.2). Neither procedure was foreseen in the original EEA Agreement but they have 

become necessary to increase the overall effectiveness of the EEA by relieving the EFTA insti-

tutions of the increasing amount of mainly technical EU acts. Hence, the overall dynamics of 

                                                      

39  However, Annex I and II have always made up the majority of EEA secondary law by containing mainly 
technical regulations. Taking into account the high number of EU acts assigned to those annexes all analyses 
presented in this thesis have been done with and without the EU acts assigned to those annexes.  
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EU and EEA secondary law have forced the EEA EFTA states to strengthen the EFTA pillar’s 

capacity in order to efficiently administrate the EEA Agreement. In the following sections I 

provide a more detailed analysis of EEA rule selection by focusing on the indication of the EEA 

relevance of an EU act.  

7.2 Indication of EEA relevance  

The indication of the EEA relevance of a future EU act can be seen as ‘the anticipated need to 

incorporate an EU act into the EEA Agreement’ (European Commission 2012: 5). It is desig-

nated first by the European Commission, more specifically the Directorate of the Commission 

(DG) responsible for drafting the respective legal act. The legal basis of an EU act is the main 

indicator whether an EU act should be marked as EEA-relevant or not. Nevertheless, there are 

no formal procedures or any legal criteria to provide conclusive proof of the EEA relevance of 

a new EU act. Against this background, Baur (2016a: 53) concludes that ‘unless an EU legal act 

has been properly scrutinised (…) neither the wording ‘text with relevance to the EEA’, nor in 

fact the absence of this wording, definitively includes or excludes the act from the EEA Agree-

ment’. As a result, many EU acts marked as EEA relevant have never been incorporated into 

the EEA Agreement whereas many EU acts incorporated into the EEA Agreement had not been 

officially marked as EEA relevant. 

Figure 20 considers three different ways EU acts adopted in a specific year are related to the 

EEA. First, it shows how many EU acts have been marked as EEA relevant but have not been 

incorporated into the EEA Agreement (grey line). Second, it displays the number of EU acts 

marked as EEA relevant but officially excluded from incorporation into the EEA Agreement 

(black line). Third, the dotted line shows the incorporation of EU acts that have not been 

marked as EEA relevant by the European Commission. The data also include EU acts which are 

currently under scrutiny for incorporation into the EEA Agreement by the EEA EFTA states.  

The three lines converge over time. This means that there is a gradual decrease regarding the 

number of incorporated EU acts not marked as EEA relevant and a better match between the 

number of EU acts marked as EEA relevant but not incorporated in the number of EU acts 

officially excluded from EEA decision-making. Subsequently, the indication of EEA relevance 

by the European Commission as well as the EFTA procedures to officially exclude EU acts from 

incorporation into the EEA Agreement have become more consistent over time. From an an-

alytical point of view, it is also important to highlight the fact that the abolition of the EU three-

pillar model by the Lisbon Treaty has not significantly changed the consistency of the indica-

tion of EEA relevance (see Chapter 6.3). 
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Figure 20: Convergence in the procedures to select or exclude EU secondary law  

Source: Author’s own compilation based on datasets EU sec law1 and EEA exclusion 

 

The number of EU acts not marked as EEA relevant but still incorporated into the EEA Agree-

ment has decreased over time. Up till 31 December 201540 the EEA EFTA states had incorpo-

rated 24 EU acts adopted in 2014 that had not been marked as EEA relevant. In addition, 15 

EU acts adopted by the EU institutions in 2014 were under scrutiny for incorporation at that 

date. Thus, a total of 39 EU acts adopted in 2014 have been transferred to the EEA decision-

making process although these EU acts had not been marked as EEA relevant. By contrast, a 

total of 88 EU acts adopted in 1994 were incorporated into the EEA Agreement without any 

explicit indication of EEA relevance. This decrease becomes even more visible if we calculate 

the share of incorporated EU acts not marked as EEA relevant from the total number of incor-

porated EU acts adopted in a specific year: 90.7 per cent of the incorporated EU acts adopted 

in 1994 were not marked as EEA relevant compared to 8 per cent of the incorporated EU acts 

adopted in 2014. Likewise, the number of EU acts marked as EEA relevant but neither incor-

porated nor officially excluded from EEA decision-making by the EEA EFTA states has de-

creased over time. Since 2005 the two lines are more or less equal (see grey and black line in 

Figure 20).41  

Variation by type and author 

The number of EU acts incorporated into the EEA Agreement that had not been marked as 

EEA relevant varies hugely depending on type and author of the EU act. For every type of EU 

act Figure 21 includes two different lines: The first line shows the number of EU acts adopted 

                                                      

40  Data collection was finished in January 2016. Certain EU acts that were adopted by the EU between 1994 
and 2015 but had not been marked EEA relevant may have been transferred to the EEA decision-making 
process afterwards. Moreover, some EU acts marked as EEA-relevant but not incorporated until January 
2016 may have been excluded from EEA decision-making in the meantime. To increase the reliability of the 
data, the year of reference in the text is 2014.  

41  EEA relevant EU acts that have neither been incorporated into the EEA Agreement nor officially excluded 
from incorporation into the EEA Agreement are mostly EU acts with a very short life span and thus may 
simply have been forgotten to be recorded by the EFTA Secretariat. While writing this thesis, I sent the EFTA 
Secretariat a list of EU acts which are marked as EEA relevant but do not appear in any EEA database. Some 
of those EU acts were later officially excluded. 
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in a specific year that were incorporated into the EEA Agreement by 31 December 2015 or 

which were under scrutiny for incorporation at that date. The second line shows how many 

EU acts adopted in a specific year had actually been marked as EEA relevant. The bigger the 

difference between the two lines, the less consistent the indication of EEA relevance is.  

It is an important caveat that the indication of EEA relevance is made by the European Com-

mission before passing the draft of an EU act on to the EU legislators. Accordingly, EU acts 

based on a draft dating before entry into force of the EEA Agreement cannot be marked as 

EEA relevant. Taking into account the lengthy decision-making process of the Council and Eu-

ropean Parliament it is not surprising that until 2000 most incorporated regulations and direc-

tives adopted by the Council or the Council and the European Parliament jointly were not 

marked as EEA relevant. From an analytical perspective, this means that a big difference be-

tween the number of incorporated EU acts adopted in a specific year and the number of EU 

acts adopted in the respective year which were marked as EEA relevant does not prove an 

inconsistent indication of EEA relevance. Instead, it mainly shows that – at least in the first 

few years of the EEA – the indication of EEA relevance is not a sufficient indicator for the in-

corporation of new EU law into the EEA Agreement.  

Figure 21 shows that for all types of EU acts the difference between the number of incorpo-

rated EU acts and the number of EU acts marked as EEA relevant decreases over time. The 

best match, though, exists for regulations adopted by the European Commission. This is pre-

sumably a result of the European Commission’s major role regarding the indication of the EEA 

relevance of an EU act as well as the EEA EFTA states’ extended access to the European Com-

mission’s committees and working groups. Figure 21 also shows that the number of EEA rele-

vant regulations adopted by the European Commission has greatly increased over time (see 

Chapter 7.1) 
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Figure 21: Number of EU acts marked EEA relevant and number of incorporated EU acts  

 

Note: EU acts whose incorporation into the EEA Agreement were pending on 31 December 2015 were counted 
as incorporated EU acts.  
Source: Author’s own compilation based on dataset EU sec law1. 

 

In total 81.5 per cent of the directives marked as EEA relevant and 78.5 per cent of the regu-

lations marked as EEA relevant were incorporated into the EEA Agreement by 31 December 

2015. If we also take into account EU acts whose incorporation into the EEA was under scrutiny 

on 31 December 2015, the share of incorporated EEA relevant EU directives and regulations 

is 88.5 directives and 86.9 per cent regulations respectively. The share of incorporated EU acts 

is obviously much lower for EU acts that had not been marked as EEA relevant. Only 1.4 

per cent of the adopted regulations not marked as EEA relevant were incorporated into the 

EEA Agreement. However, the fact that the EEA EFTA states incorporated 67.8 per cent of the 

EU directives not marked as EEA relevant again accentuates the fact that the indication of EEA 

relevance is not always a reliable indicator for EEA rule selection.  

Figure 22 shows the share of incorporated EU law differing by type of EU act on the one hand 

and by indication of EEA relevance on the other hand. The first panel of Figure 22 therefore 

presents the share of incorporated EU acts from the total number of EU acts marked as EEA 

relevant while the second panel shows the share of incorporated EU acts from the total num-

ber of EU acts not marked as EEA relevant. The third panel displays the share of incorporated 

EU acts from the total number of adopted EU acts within the period of analysis. Regardless of 
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the author of an EU act, the share of incorporated EU secondary law is always higher for di-

rectives than for regulations. In total the EEA covers 75.7 per cent of the directives adopted 

between 1 January 1994 and 31 December 2015 but only 7.1 per cent of the EU regulations. 

This difference is presumably the result of the EEA’s specific functional scope as it does not 

cover several policy areas where regulation is the most common legal instrument (e. g. com-

mon agriculture and fisheries policies, the customs union, and the common trade policy).  

Figure 22: Share of incorporated EU law by author and type of EU act, 1994-2015 

 
Note: The analysis considers only EU acts adopted and incorporated into the EEA Agreement between 1 January 
1994 and 31 December 2015. 
Source: Author’s own compilation based on dataset EU sec law1. 
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The EFTA Secretariat records all EU acts excluded from incorporation into the EEA Agreement 

and the reasons for it (EFTA Secretariat, unpublished report on EU acts excluded from incor-

poration, 12 December 2015). The EU must not explicitly agree on the exclusion of an EU act 

but can insist on its incorporation into the EEA Agreement (Jonsdottir 2013: 52). As a result, 

any disagreement on the exclusion of an EU act would sooner or later invoke Article 102 of 

the EEA Agreement which stipulates that the affected parts of the EEA would be suspended, 

if a conciliation procedure had proven to be unsuccessful (see Chapter 3.1.2). Thus far, Article 

102 EEA ‘has only been formally invoked twice and in both instances, the six-month concilia-

tion allowed any suspension to be averted’ (Pelkmans and Böhler 2013: 53). I therefore sug-

gest that the EU has tacitly accepted the exclusion of all EU acts listed by the EFTA Secretariat.  
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that had been marked as EEA relevant. In total I have examined 1 028 EU acts.  
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aggregated the coding of the EFTA Secretariat into four indicators. First, the indicator proce-

dure considers all EU acts that were excluded from incorporation into the EEA Agreement due 

to a delay in incorporation. In total 332 EU acts could not be incorporated into the EEA Agree-

ment because they had already been repealed by the EU before EEA decision-making was fin-

ished. On average those EU acts had a life span of 461 days and it took the EEA EFTA states 

586 days to exclude them from incorporation into the EEA Agreement.42  

Second, the indicator institution refers to EU acts with specific institutional properties that do 

not fit the EEA’s two-pillar structure. These are, in particular, EU acts which are not generally 

applicable as they have a specific addressee (e. g. individual decisions) or so-called surveillance 

act, which, in relation to the EEA EFTA states, have to be enacted by the ESA and not the 

European Commission because of the EEA’s two-pillar structure. In addition, the EEA EFTA 

states have excluded EU acts that mainly govern the EU’s internal procedures and compe-

tences. For instance, the EEA EFTA states have not incorporated Directive 2008/20/EC amend-

ing Directive 2005/60/EC as regards the implementing powers conferred on the Commission 

(32008L0020), although Directive 2005/60/EC on the prevention of the use of the financial 

system for the purpose of money laundering and terrorist financing (32005L0060) had been 

incorporated into the EEA Agreement. Similar cases can be found in the fields of water policies 

(32000L0060), electrical waste (32008L0034), reinsurance (32008L0032) and genetically mod-

ified organisms (32008L0027). Moreover, the EEA EFTA states have excluded various EU acts 

concerning specific measures of EEA relevant EU programmes because details on the EEA EFTA 

states’ participation in an EU programme are mostly directly addressed in Protocol 31 of the 

EEA Agreement.  

Third, the EEA EFTA states may exclude EU acts due to the limited policy scope of the EEA. 

Most of those EU acts are related to the common agriculture and fishery policy or concern the 

EU’s relations with non-member states (i. e. third-country issues). In addition, after four years 

of negotiations, the EEA EFTA states have excluded Directive 2000/43/EC which implements 

the principle of equal treatment between persons irrespective of racial or ethnic origin 

(32000L0043) as well as Directive 2000/78/EC which establishes a general framework for 

equal treatment in employment and occupation (32000L0078). Initially these directives were 

not marked as EEA relevant but the European Commission as well as two EEA EFTA states, 

Norway and Iceland, considered them EEA relevant after formal adoption by the EU. However, 

Liechtenstein successfully refused incorporation into the EEA Agreement by arguing that Arti-

cle 13 TEC (11997E013) – in contrast to its previous version (11957E007; 11986U006) – does 

not reflect Article 4 of the EEA Agreement.43 These directives underline that disagreement 

about the EEA relevance can occur between the EEA EFTA states and the EU as well as between 

the EEA EFTA states themselves.  

                                                      

42  The life span was only calculated for regulations and directives. The time to exclusion is calculated as the 
time between the date of adoption of an EU act and its exclusion from incorporation into the EEA Agree-
ment.   

43  Taking into account the under-developed labour law of Liechtenstein, the contestation by Liechtenstein can 
also be seen as a regulatory misfit (see Frommelt and Gstöhl 2011: 49). 
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Indeed, there may even be disagreement between the different EU institutions or member 

states. The most prominent example of such a disagreement is the action for the annulment 

of Council Decision 2011/407/EU on the position to be taken by the EU within the EEA Joint 

Committee concerning an amendment to Annex VI (Social Security) and Protocol 37 of the EEA 

Agreement (32011D0407). With its decision the Council stated that it is appropriate to include 

Regulation 883/2004 on the coordination of social security systems (32004R0883) as well as 

certain amending acts (32009R0987; 32009R0988) in the EEA Agreement. Taking the view that 

the respective EU acts had been adopted on an ‘incorrect’ legal basis (Article 48 TFEU) and 

that they ought to have been adopted on the basis of Article 79 TFEU (Area of Freedom, Se-

curity and Justice), the United Kingdom initiated an action of annulment at the ECJ.44 In detail, 

the UK argued that Article 48 TFEU concerns the EU’s competence ‘to take measures solely 

with regard to workers who are nationals of the member states’ while the incorporation of 

Regulation 883/2004 into the EEA Agreement would confer additional social security rights on 

the citizens of the EEA EFTA states and thus ‘third-country nationals’ (62011CJ0431). However, 

the ECJ concluded that the ‘contested decision was correctly adopted by using Article 48 TFEU 

as the substantive legal basis’ by referring to the objective and content of the EEA Agreement 

as well as Regulation 883/2004 (see 62011CJ0431). Regulation 883/2004 and certain amend-

ing acts were incorporated by the JCD 76/2011 which entered into force on 1 June 2012.  

Another interesting case for EU acts excluded due to the limited policy scope of the EEA sees 

Directive 2008/56/EC establishing a framework for community action in the field of marine 

environmental policy (Marine Strategy Framework Directive; 32008L0056). The EEA EFTA 

states, in particular Norway, have argued that the directive falls outside the geographical 

scope of the EEA Agreement as it includes all marine waters. The geographical scope of the 

EEA Agreement is defined in Article 126 which simply states that the EEA Agreement shall 

apply to ‘the territories to which the Treaty establishing the European Economic Community 

is applied and under the conditions laid down in that Treaty’, and to the territories of Iceland, 

Liechtenstein and Norway. According to the Norwegian government (2012: 13) ‘the term ter-

ritory is to be understood in accordance with established practice in international law’ which 

means ‘that the EEA Agreement applies to Norwegian land territory, internal waters and ter-

ritorial waters, but not to the exclusive economic zone, the continental shelf or the high seas’. 

Following the argumentation of the Norwegian government, Directive 2008/56/EC as well as 

the Directive 2013/30/EU on the safety of offshore oil and gas operations were excluded from 

incorporation into the EEA Agreement in autumn 2013.  

Finally, the indicator path dependency considers EU acts that are indeed EEA relevant but did 

not have to be incorporated into the EEA Agreement due to general opt-out clauses provided 

to the EEA EFTA states. For instance, the EEA EFTA states had a derogation for Directive 

91/414/EEC concerning the placing of plant protection products on the market (31991L0414). 

                                                      

44  In this context it is important to know that Article 79 TFEU entails an opt-out clause for the United Kingdom 
and/or Ireland. From the perspective of the EEA EFTA states, the incorporation of Regulation 883/2004 was 
controversial as the regulation confers ‘certain social security rights also on economically ‘non-active’ citi-
zens’ (Fredriksen 2016: 98). 
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Directive 91/414/EEC was incorporated into the EEA Agreement by JCD 7/1994 but due to a 

specific adaptation taking into account that all EEA EFTA states had higher standards in place 

than were required by Directive 91/414/EC, the EEA EFTA states were still free to limit access 

to their markets according to the requirements of their domestic legislation.45 In total 127 EU 

acts were officially excluded from incorporation into the EEA Agreement based on the EEA 

EFTA states’ derogation concerning Directive 91/414/EC.  

Figure 23 illustrates the various explanations for the exclusion of EU acts from incorporation 

into the EEA Agreement differing by type of EU act. There are cases for all indicators and types 

of EU acts. However, the explanatory power of the indicators differs between directives, reg-

ulations and decisions. For instance, decisions are mostly excluded because they are no longer 

applicable (procedure) or because they concern a specific addressee (institution) whereas di-

rectives are mostly excluded due to an existing opt-out (path dependency). The four indicators 

are related to the policy-related variables presented in Chapter 6 that account for infringe-

ments of the EEA’s effectiveness. This applies in particular to the indicator institution which 

considers the incompatibility of an EU act with the EEA’s institutional framework and its level 

of centralisation as well as the indicator scope which is related to the variable ambiguity of 

functional scope. In a nutshell, I argue that these policy-related factors affect the EEA’s effec-

tiveness at the level of rule selection. The descriptive analysis of the reasons for the exclusion 

of EU acts marked as EEA relevant from EEA decision-making shows in particular that the EU’s 

indication of EEA relevance to an EU act is only a reliable indicator as long as the specific insti-

tutional requirements of an EU act are compatible with the EEA’s level of centralisation. More-

over, the reliability increases if the functional scope of an EU act and the EEA’s functional 

scope in the respective policy area are sufficiently specified.  

Figure 23: Officially excluded EU acts by reason for exclusion, 1994-2015 (N=1028) 

Note: The figure includes only excluded EU acts that had been marked as EEA relevant.   
Source: author’s own compilation based on dataset EEA exclusion. 

 

To sum up, in the history of EEA secondary law, various EU acts have been incorporated into 

the EEA Agreement although they had not been marked as EEA relevant. On the other hand, 

                                                      

45  Directive 91/414/EEC was repealed by Regulation (EC) No 1107/2009 (32009R1107, JCD 203/2014) to which 
a similar but less far-reaching adaptation for the EEA EFTA states applies.  
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the EEA does not cover all EU acts that have been marked as EEA relevant. Indeed, various EU 

acts have been officially excluded from EEA decision-making while some EEA relevant EU acts 

may have simply been forgotten by the contracting parties. The indication of the EEA rele-

vance of an EEA act has thus not been a sufficient indicator to ensure consistent rule selection 

in the EEA.  

The descriptive analysis shows that the indication of EEA relevance, in particular the absence 

of such an indication, is less reliable for EU acts adopted by the Council or the Council and the 

European Parliament jointly. This can be partly explained by the lengthy decision-making pro-

cess in the EU as a result of which various EU acts have been initiated before the EEA Agree-

ment entered into force and were, thus, not marked as EEA relevant. Overall, the analysis 

shows that the indication of EEA relevance has become more consistent over time. Hence, the 

number of incorporated EU acts and the number of EU acts marked as EEA relevant converge. 

However, although today the EEA EFTA states mostly follow the indication of EEA relevance 

by the European Commission, they still incorporate EU acts not marked as EEA relevant and 

at the same time exclude EU acts marked as EEA relevant from EEA decision-making. As a 

result, the assessment of EEA relevance remains a two-lane process absorbing administrative 

resources of the EU as well as the EFTA pillar.  

In this section I have also shown that between 1 January 1994 and 31 December 2015, the 

EEA EFTA states had excluded over 1 000 EU acts from incorporation into the EEA Agreement 

although those EU acts had been marked as EEA relevant. Most of those EU acts were purely 

technical decisions adopted by the European Commission within the field of trade in agricul-

tural products. Nonetheless, taking into account that the dynamic incorporation of EU sec-

ondary law into the EEA Agreement is sometimes stipulated as a ‘quasi-automatic transfer of 

the relevant acquis to the EEA EFTA countries’ (Lavenex et al. 2009: 818) and the fact that, 

thus far, the EEA EFTA states have never formally rejected the incorporation of an EU act, the 

number of excluded EU acts is quite impressive. As mentioned in Chapter 4, however, this 

thesis does not measure the material homogeneity of EU and EEA secondary law at the level 

of rule selection. Instead, it focuses on a procedural understanding of homogeneity by meas-

uring different indicators for the consistency and reliability of the procedures applied in the 

EEA to identify and select the EEA relevant EU secondary law.  

Indeed, in most cases, the exclusion of an EU act from incorporation into the EEA Agreement 

can be justified by the different procedures and institutions of the EU and the EEA, as well as 

by the EEA’s specific functional scope. Moreover, whenever the EU fears serious malfunction 

of the EEA, it may simply insist on the incorporation of an EU act into the EEA Agreement. In 

the end, any substantial disagreement on the EEA relevance of an EU act would invoke Article 

102 of the EEA Agreement. That said, the high number of excluded EU acts can again be pri-

marily seen as proof of the indistinct functional scope of the EEA and the complex interactions 

between the EU and the EFTA pillar.  

Finally, it is important to mention that the consistency of EEA rule selection may also have 

been weakened by the fact that over the past 20 years the EEA EFTA states have regularly 

decided to incorporate EU acts that have not been identified as EEA relevant by the EU (see 



EEA rule selection   155 

 

 

also European Commission 2012: 5). Hence, the EEA EFTA states have expanded the scope of 

the EEA Agreement and opted-in on various EU policies in order to strengthen their access to 

the EU’s internal market. In the next section I therefore provide an empirical analysis of the 

extent of integration provided by the EEA Agreement and the degree of correspondence be-

tween EU and EEA secondary law. 

7.3 Degree of correspondence between EU and EEA secondary law 

The legal basis of an EU act is one of the main indicators of whether an EU act should be 

marked as EEA relevant or not (see Chapter 3.2). The legal basis is defined in the preamble of 

an EU act by referring to a particular article of the EU Treaty currently in force. In the dataset 

EU sec law2 I have collected the legal basis for all directives and regulations adopted by the 

Council or the Council and European Parliament jointly between 1 January 1994 and 31 De-

cember 2014. There are various EU acts that merely amend other EU acts and thus do not 

include a direct reference to an EU Treaty article. In such cases the legal basis would be the 

EU Treaty article upon which the amended EU act is based. Moreover, an EU act may contain 

references to several EU Treaty articles. In the period of analysis the numbering of the Treaty 

articles changed several times as a result of amendments to EU primary law. The numbering 

of EU Treaty articles in the dataset is based on the Treaty of the Functioning of the EU (TFEU). 

References to equivalent provisions in the Treaty establishing the European Economic Com-

munity (TEEC) and the Treaty establishing the European Community (TEC) have been con-

verted based on the table of equivalences provided by the EUR-lex database. 

To measure the degree of correspondence between EU and EEA secondary law based on the 

individual EU Treaty articles, I have counted how many EU acts are based on a specific EU 

Treaty article and how many of those EU acts have been incorporated into the EEA Agreement. 

The dataset EU sec law2 contains 5 093 directives and regulations based on 113 different EU 

Treaty articles which have been adopted by the Council or the Council and European Parlia-

ment jointly. In total the EEA EFTA states incorporated 1 147 EU acts, based on 48 different 

EU Treaty articles, into the EEA Agreement. In a nutshell, the integration of EU secondary law 

provided by the EEA Agreement covers 22.5 per cent of the directives and regulations adopted 

by the Council or the Council and European Parliament jointly between 1 January 1994 and 31 

December 2014 and 42.4 per cent of the EU Treaty articles that form the legal bases for the 

respective parts of the EU secondary law.  

The EEA’s functional scope is derived directly from the EU Treaties. Therefore, the basic pro-

visions of the EEA Agreement are, in essence, ‘clones’ of the corresponding provisions of the 

Treaty establishing the European Economic Community (TEEC) (Speitler 2016: 442). Having 

said that, the degree of correspondence between EU and EEA secondary law based on a spe-

cific EU Treaty article should be very high for EU Treaty articles reflected in the EEA Agreement 

and zero for all other EU Treaty articles. Nevertheless, the empirical analysis detects great 

variation in the degree of correspondence across the different EU Treaty articles.  
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Figure 24: Share of EU Treaty articles categorized by their specific degree of correspond-

ence between EU and EEA acquis, 1994-2014 (EU acts), 1994-2015 (JCD)  

   

Number of incorporated EU acts classified by the degree of correspondence of their legal bases 

Degree of correspondence between EU 

and EEA acquis [in %] < 25 %  25-49.9 %  50-74.9 %  75-99.9 %  100 %  

Number of incorporated acts based on 

an EU Treaty article with specific degree 

of correspondence 229 11 411 651 42 

Share of incorporated acts [in %] 17 % 0.8 % 30.6 % 48.4 % 3.1 % 

Note: The figure only includes references to articles of the TFEU and equivalent provisions of the TEEC and TEC. 
An EU act can include several references.  
Source: Author’s own compilation based on dataset EU sec law2. 

 

Figure 24 displays the share of EU Treaty article differentiated by the degree of correspond-

ence. For 10 per cent of the 113 different EU Treaty articles listed in the dataset, the EEA co-

vers the entire EU secondary law based on those treaty articles. This includes EU Treaty arti-

cles referring to specific aspects of EU integration in the fields of non-discrimination; free 

movement of workers; free movement of services; employment; social policy; education, vo-

cational training, youth and sport; culture; and research and technological development. How-

ever, in most of those cases the extent of integration has very little meaning since only very 

few EU acts are based on the respective EU Treaty article. For 7 per cent of the EU Treaty 

articles the EEA covers 75 to 99.9 per cent of the EU secondary law. From an analytical per-

spective, the most interesting cases are EU Treaty articles where the degree of correspond-

ence between EU and EEA secondary law is in the range 25 and 74.9 per cent. In total, 17 

per cent of all EU Treaty articles covered by the dataset have such an indistinct degree of cor-

respondence. Finally, 9 per cent of the EU Treaty articles have a degree of correspondence 

between 0.1 and 25 per cent while 58 per cent of the EU Treaty articles are not covered by 

the EEA secondary law. The second panel of Figure 24 is based on the same data but focuses 

only on the 42 per cent of the EU Treaty articles that have a degree of correspondence higher 

than 0 per cent. It shows that for 61 per cent of the EU Treaty articles covered by EEA second-

ary law, the degree of correspondence between EU and EEA secondary law was either very 

high (above 75 per cent) or very low (below 20 per cent). By contrast, for all other EU Treaty 

articles the degree of correspondence was rather indistinct. Figure 24 also includes a table 
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showing how many of the incorporated EU acts were related to an EU Treaty article with which 

degree of correspondence.   

To test the robustness of the analysis I have measured the degree of correspondence without 

EU acts based on secondary legislation (i. e. amending law). In addition, I have excluded EU 

Treaty articles that mainly govern EU institutional matters (e. g. general and final provisions, 

financial provisions etc.). Finally, I have only focused on the first legal bases of an EU act. In all 

analyses the integration provided by the EEA Agreement covers less than 50 per cent of EU 

Treaty articles. Moreover, we cannot observe a significant effect on the degree of correspond-

ence related to the EU Treaty articles as a result of these methodological adjustments.  

Figure 25 is based on purely EU acts incorporated into the EEA Agreement. To cover the full 

variety of EEA rule selection, I have also included EU acts under scrutiny for incorporation on 

31 December 2015 and EU acts excluded from EEA decision-making in the analysis. In this 

regard, Figure 25 shows that for various EU Treaty articles the degree of correspondence be-

tween EU and EEA secondary law is much higher when we consider EU acts awaiting their 

incorporation as well as excluded EU acts. Nevertheless, for some EU Treaty articles the de-

gree of correspondence remains indistinct.  

To provide a more intuitive and practical understanding of the EEA’s functional scope I have 

assigned the EU Treaty articles to different issue areas (see Table 14). The categorisation of 

the issue areas is more or less identical with the thematic structure of the EU Treaties (Table 

Ax 12). Put simply, relying on the legal basis of an EU act, I have identified the Treaty chapter 

from which an EU act originates, and used this chapter to define its issue area. If the legal basis 

of an EU act points towards the Treaty section ‘approximation of laws’ or to an EU Enlarge-

ment Treaty, I have manually added a more meaningful issue area. The issue areas are further 

aggregated to policy fields and policy domains. The coding is based on Duttle et al. (2016) but 

due to the EEA’s specific functional scope, I had to make certain adjustments. In particular, 

with regard to the chapters referring to the free movements, I had to distinguish between free 

movement of goods, which is almost fully covered by the EEA Agreement and the customs 

union, which is not covered by the EEA Agreement.  

There are only two issue areas where EU and EEA secondary law fully correspond: tourism and 

employment. However, in certain issue areas the degree of correspondence is higher than 80 

per cent (e. g. free movement of workers and goods; transport; consumer protection; social 

policy). At the level of policy fields, the degree of correspondence is particularly high for health 

and consumer protection (86.7 per cent), transport (85.7 per cent), and free movements (79.8 

per cent). With the exception of the policy domain regulation, the degree of correspondence 

between EU and EEA secondary law is lower than 50 per cent for all policy domains. Hence, 

generally speaking, the average degree of correspondence tends to decrease by aggregating 

issue areas to policy fields or policy fields to policy domains.  

The degree of correspondence between EU and EEA secondary law varies across the different 

issue areas but also within a specific issue area. As shown in Figure 25, for eleven EU Treaty 

articles there is a full match with EU and EEA secondary law while there are only two issue 

areas in which all related EU acts were incorporated into the EEA Agreement. For instance, in 
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the field of free movement of workers (Article 45-48 TFEU), by 31 December 2015 the EEA 

EFTA states had incorporated all 19 EU acts based on Article 48 TFEU (and the corresponding 

versions of the TEC and TEEC) while three EU acts based on Article 46 TFEU had not been 

incorporated. To explain the different degree of correspondence we therefore have to exam-

ine the specific characteristics of EU acts not incorporated into the EEA Agreement. Taking a 

closer look at Article 46 TFEU, we can observe that one EU act was under scrutiny for incorpo-

ration into the EEA Agreement on 31 December 2015 (32013L0055) while the two remaining 

EU acts not incorporated into the EEA Agreement govern specific institutional matters and, 

thus, were not marked as EEA relevant (32003R1882; 32008R1137).  
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Figure 25: Degree of correspondence between EU and EEA secondary law  

 
Note: EU Treaty articles with zero degree of correspondence are not illustrated. Period of analysis: 1994-2014 
(EU acts); 1994-2015 (JCD). An EU act may refer to several EU Treaty articles.  
Source: Author’s own compilation based on dataset EU sec law2. 
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Table 14: Share of incorporated EU acts from the total number of adopted EU acts, 1994-

2014 (EU acts), 1994-2015 (JCD)  

Policy  
domain 

EEA [%] Policy field EEA [%] Issue area EEA [%] 

Agriculture 
(N=1370) 

16.9 Agriculture 
(N=1370) 

16.9 Agriculture (N=1370) 16.9 

Market  
(N=2080) 

19.3 Customs Union 
(N=1439) 

0.6 Customs Cooperation (N=187) 0 
  Common commercial policy (N=1252) 0.6 
 Free Movements 

(N=425) 
79.8 Free Movement of Capital (N=0) / 

  Free movement of services (N=103) 65 
  Right of establishment (N=125) 76 
  Free movement of workers (N=35) 97.1 
   Free Movement of goods (N=162) 88.3 
 Competition (N=47) 46.8 Competition (N=47) 46.8 
 Taxation (N=95) 0 Taxation (N=95) 0 
 Economic policy 

(N=74) 
44.6 Tourism (N=2) 100 

  Research & technology (N=27) 37 
  Industry (N=9) 66.7 
  Economic policy (N=36) 41.7 

Regulation 
(N=693) 

70.9 Transport 
(N=238) 

85.7 Transport (N=218) 86.2 
  Trans-European Networks (N=20) 80 
 Social policy 

(N=128) 
51.6 Economic and social cohesion (N=49) 0 

  The European Social Fund (N=5) 0 
  Social policy (N=72) 88.9 
  Employment (N=2) 100 
 Culture & Educa-

tion (N=12) 
25 Culture (N=0) / 

  Education, vocational training and 
youth (N=12) 

25 

 Health & consumer 
protection (N=90) 

86.7 Consumer protection (N=21) 85.7 
  Public health (N=69) 87 
 Environment & En-

ergy (N=225) 
62.2 Environment (N=181) 71.8 

  Energy (N=44) 22.7 

Core state 
powers 
(N=714) 

0 Justice & interior 
(N=229) 

0 Area of Freedom, Security and Justice 
(N=128) 

0 

   Policies on border checks, asylum and 
immigration (N=73) 

0 

   Judicial cooperation in civil matters 
(N=17) 

0 

   Judicial cooperation in criminal mat-
ters (N=6) 

0 

   Police cooperation (N=3) 0 

 Foreign Policy 
(N=434) 

0 Development cooperation (N=86) 0 
  Restrictive Measures (N=268) 0 
   External relations (N=80) 0 
 Monetary policy 

(N=51) 
0 Monetary policy (N=51) 0 

Institutions 
(N=236) 

9.7 Institutions 
(N=236) 

9.7 Institutional & financial provisions 
(N=211) 

9 

  Overseas territories (N=10) 0 
  Non-discrimination and citizenship 

(N=17) 
23.5 

Note: Relying on the legal basis and document information, each EU act has been assigned to exactly one issue 
area, policy field or policy domain.  
Source: Author’s own compilation based on dataset EU sec law2. 
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To account for the varying degree of correspondence between EU and EEA secondary law, 

each EU act in the dataset was coded along the following lines: EU-specific institutional mat-

ters; long life span; EEA relevance; EU-specific functional scope; ambiguity of functional scope; 

amending law. The indicator EU-specific institutional matters distinguishes between ordinary 

acts (policy acts) and institutional acts which are defined as EU acts explicitly governing insti-

tutions, programmes, funds or civil servants within the EU. It is expected that those EU acts 

are less likely to be incorporated by the EEA EFTA states because they are not compatible with 

the EEA’s institutional framework. The life span of an EU act is defined as the time between 

its formal adoption and the end of its validity. It is expected that EU acts with a short life span 

are less likely to be incorporated into the EEA Agreement due to the lengthy EEA decision-

making process. The indicator long life span therefore determines EU acts with a life span of 

more than 365 days.  

In the context of the different functional scope of the EU and the EEA I distinguish between 

the indicator EEA relevance which shows whether an EU act has been marked as EEA relevant 

or not and the indicator EU-specific functional scope that identifies EU acts mainly governing 

the EU’s relations with third countries, a specific region or a specific member state, as well as 

EU acts referring to international organisations or agreements. Those EU acts are less likely to 

be incorporated into the EEA Agreement because they are not compatible with the EEA’s func-

tional scope. Finally, the indicator amending law shows whether an EU act simply amends, 

supplements, prolongs, suspends or implements previous legislative acts. It is expected that 

the degree of interdependence is lower for amending acts and that they are less likely to be 

incorporated by the EEA EFTA states.46 The coding of the different indicators is based on the 

document title as well as document information provided by the EUR-lex database (see Chap-

ter 5). The following textbox summarises the different indicators and hypotheses and indicates 

their relations to the main explanatory factors of the EEA’s effectiveness as presented in Chap-

ter 6.  

 

 

 

 

 

 

 

 

 

                                                      

46  It is an important caveat that the coding of amending law does not indicate whether an EU act amends 
another EU act already incorporated into the EEA Agreement.   
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Textbox: Hypotheses to account for the probability of incorporation into the EEA Agreement  

Institutional incompatibility: The higher the incompatibility of an EU act with the EEA’s level 
of centralisation, the more likely it is that it will not be incorporated into the EEA Agreement.  

• EU-specific institutional matters: An EU act mainly governing specific institutional 
matters of the EU is less likely to be incorporated into the EEA Agreement.  

• Long life span: An EU act with a life span of more than 365 days is more likely to be 
incorporated into the EEA Agreement. 

Functional ambiguity: The higher ambiguity of the policy scope of an EU act in relation to 
the EEA’s functional and geographic scope, the more likely it is that it will not be incorpo-
rated into the EEA Agreement.  

• EEA relevance: An EU act marked as EEA-relevant is more likely to be incorporated 
into the EEA Agreement. 

• EU-specific functional scope: EU acts mainly governing the EU’s relations with third 
countries, a specific region or a specific member state, as well as EU acts referring 
to international organisations or agreements are less likely to be incorporated into 
the EEA Agreement. 

Interdependence: The higher the degree of interdependence in terms of the economic and 
regulatory relevance of an EU act for the functioning of the EEA, the more likely it is that it 
will be incorporated into the EEA Agreement. 

• Amending law: An EU act simply amending another EU act is less likely to be incor-
porated into the EEA Agreement.  

Source: Author’s own compilation. 

 

Table 15 presents three models of logistic regression of rule selection. The first model covers 

the entire dataset EU sec law2 (5 093 EU acts). All included variables have a significant effect 

on the probability of incorporation of an EU act. Hence, overall, an EU act is more likely to be 

incorporated into the EEA Agreement (i) if it has been marked as EEA relevant, (ii) if its regu-

latory purpose is not limited to EU-specific institutional matters, (iii) if it does not address the 

EU’s relations with third countries, a specific region or a specific member state, (iv) if it does 

not amend another EU act, and (v) if its life span is longer than one year. The overall model fit 

(see Cox & Snell-R² as well as Nagelkerkes-R²) is not particularly high but still acceptable. Nev-

ertheless, I argue that the explanatory power of this first model is limited because the de-

tected effects are predominantly driven by the specific characteristics of EU law making in 

issue areas not relevant for the EEA. For instance, the share of amending law or EU acts refer-

ring to the EU’s relations with third countries is particularly high for the issue areas agriculture, 

and common trade policy, neither of which is covered by the EEA Agreement. Therefore, the 

second model of logistic regression focuses on EU acts related to issue areas with a degree of 

correspondence between EU and EEA secondary law of at least 5 per cent. Again, all variables 

are significant and the effect has the expected direction.  

Finally, model 3 considers EU acts which are assigned to an issue area with a degree of corre-

spondence between EU and EEA secondary law within the range 20 and 79 per cent. The var-

iables EEA relevance and EU-specific institutional matters again have a significant effect on 
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the probability of incorporation into the EEA Agreement while the other variables are no 

longer significant. Hence, in an issue area with a degree of correspondence between EU and 

EEA secondary within the range 20 and 79 per cent an EU act is more likely to be incorporated 

into the EEA Agreement if it is marked as EEA relevant and if it does not govern EU-specific 

institutional matters. However, the overall model fit is rather low which means that the vari-

ables used in model 3 can only partially explain why an EU act is incorporated into the EEA 

Agreement. In this regard, it is an important caveat that the coding of the different indicators 

is mainly based on the title of an EU act as well as specific document information such as 

subject matters. Due to the high number of cases a more detailed analysis of the content of 

each EU act and its relations with other incorporated or non-incorporated EU acts was not 

feasible.  

Table 15: Models of incorporation of EU secondary law into the EEA Agreement  

 Model 1 Model 2 Model 3 

Period EU 1994-2014 1994-2014 1994-2014 
Period EEA 1994-2015 1994-2015 1994-2015 
Degree of correspondence 0%-100% 5% - 100% 20% - 79% 
Observations 5 093 2 784 373 

EEA relevance 2.864*** 
(0.144) 

2.397*** 
(0.154) 

0.741** 
(0.251) 

EU specific institutional matters -0.859*** 
(0.110) 

-1.051*** 
(0.116) 

-1.127*** 
(0.243) 

EU specific functional scope -2.521*** 
(0.131) 

-1.362*** 
(0.148) 

-0.450 
(0.421) 

Amending law (interdependence) -0.711*** 
(0.086) 

-0.927*** 
(0.097) 

-0.148 
(0.240) 

Long life span 2.813*** 
(0.394) 

2.629*** 
(0.396) 

 

Constant -3.024*** 
(0.399) 

-2.141*** 
(0.401) 

0.562** 
(0.189) 

Cox & Snell-R² 0.346 0.335 0.112 
Nagelkerkes-R² 0.515 0.449 0.151 
-2 Log-Likelihood 3 500.750 2 688.355 461.994 

Notes: Standard errors in parentheses. *p < 0.1; **p < 0.05.; ***p< 0.01. Life span: There were too few cases to 
test the effect of the variable life span in model 3 (also very few cases for EU specific functional scope). The data 
include EU acts under scrutiny for incorporation into the EEA Agreement on 31 December 2015. The degree of 
correspondence is based on incorporated EU acts as well as EU acts awaiting their incorporation. However, the 
results did not change when using the degree of correspondence based on incorporated EU acts in model 3 (but 
higher case number). All analyses were done using SPSS.  
Source: Author’s own compilation based on dataset EU sec law2. 

 

To sum up, the analysis in this subchapter has shown that the degree of correspondence be-

tween EU and EEA secondary law varies hugely across different EU Treaty articles as well as 

issue areas. Put differently, the legal and thematic basis of an EU act is not a sufficient indicator 

for EEA rule selection. Moreover, the analysis has shown some specific characteristics of EEA 

secondary law. However, these characteristics cannot fully explain the indistinct degree of 

correspondence between EU and EEA secondary law. Indeed, the specific analysis of EEA rule 

selection in issue areas with neither a very high nor very low degree of correspondence be-

tween EU and EEA secondary law shows that only the variables EEA relevance and EU-specific 
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institutional matters have a significant effect. Hence, to empirically explain why certain EU 

acts assigned to an issue area covered by the EEA Agreement were not incorporated into the 

EEA Agreement, we mainly rely on the indicator EU-specific institutional matters, according to 

which EEA relevant EU acts not incorporated into the EEA Agreement govern institutions, pro-

grammes, funds or civil servants within the EU. The variable institutional incompatibility has 

thus the highest explanatory power.  

7.4 Extent of integration provided by the EEA 

Thus far, I have analysed the consistency of EEA rule selection based on the overall dynamics 

of EU and EEA secondary law, the indication of EEA relevance and the degree of correspond-

ence between EU and EEA secondary law based on a specific EU Treaty article. In the remain-

der of this chapter, I therefore focus on the extent of integration provided by EEA secondary 

law.47 To this end, I have compared the EU and EEA secondary law in force at the end of each 

year between 1992 and 2012. The analysis is based on the dataset EFTA Diff3 which considers 

all directives and regulations adopted by the Council or the Council and the European Parlia-

ment jointly except those from EU acts that merely amend, supplement, prolong, suspend or 

implement previous legislative acts or adjust parameters (trade volumes, prices, levies, duties, 

subsidies, etc.) on an annual basis (Duttle et al. 2016: 6; see Chapter 5).48  

By 31 December 1992 1 073 basic directives and regulations, which had been adopted by the 

Council or the Council and European Parliament jointly, were in force in the EU of which 486 

EU acts were part of the original EEA Agreement (45.2 per cent) and 28 EU acts were incorpo-

rated into the EEA Agreement later on (2.6 per cent). Hence, in total, the EEA Agreement cov-

ered 47.8 per cent of EU secondary law in force. Figure 26 shows that the extent of integration 

provided by the EEA Agreement remained more or less the same between 1992 and 2012 with 

a slight upward trend from 2008 on. However, in those years there was also a high share of 

EU secondary law still under scrutiny for incorporation into the EEA Agreement.  

Arguably, the more stable the extent of integration provided by the EEA Agreement, the more 

consistent EEA rule selection is. Figure 27 explores the extent of integration across different 

policy fields. The extent of integration in the field of agriculture increased from 22.6 per cent 

in 1992 (original EEA Agreement) to 39.8 per cent by the end of 2012. This increase is mainly 

the result of a decrease in the number of EU acts in force in the field of agriculture from 474 

to 274. In all other policy fields the increase or decrease was not higher than 12.5 per cent. 

Subsequently, the extent of integration provided by the EEA Agreement was more or less sta-

ble over time.  

 

                                                      

47  Technically speaking, the degree of correspondence and the extent of integration measure the same thing. 
Nevertheless, they are used slightly differently in this thesis (see Chapter 4).  

48  The overall extent of integration would be much lower if we had also considered amending law or EU acts 

adopted by the European Commission (see therefore also Figure 10 and 16).  



EEA rule selection   165 

 

 

Figure 26: Extent of integration provided by the EEA Agreement, 1992-2012 

Note: The data include only basic directives and regulations adopted by the EU legislators. EU acts adopted in 
1992 were not considered for the analysis of the year 1992. 
Source: Author’s own compilation based on dataset EFTA Diff3. 

 

In five of the fifteen policy fields included in the analysis the extent of integration provided by 

the EEA Agreement equalled zero over the entire period of analysis (see Figure 27). In the 

policy field ’customs union’ the extent of integration provided by the EEA varied between 1.5 

per cent and 3.9 per cent of EU secondary law. By contrast, EEA secondary law covered at least 

82.4 per cent of EU secondary law in force in the policy field ‘free movements’, though, the 

extent of integration decreased from 96.5 per cent in 1994. Over the entire period of analysis 

the average extent of integration in the field ‘free movements’ was 92.2 per cent. Except for 

‘transport’, the average extent of integration was lower than 80 per cent for all other policy 

fields: agriculture 32.6 per cent; competition 62.4 per cent; culture & education 65.0 per cent; 

economic policy 48.2 per cent; environment & energy 68.4 per cent; public health & consumer 

protection 70.1 per cent; institutions 37.9 per cent; social policy 76.7 per cent. Again, the anal-

ysis proves the EEA’s diffuse but indistinct functional scope. Put simply, the integration pro-

vided by the EEA Agreement is spread over various policy fields whereas the actual degree of 

correspondence between EU and EEA law varies a lot across those policy fields and the extent 

of integration is often limited.  

In summary, this chapter has presented different ways to measure EEA rule selection. First, I 

examined the dynamics of EU and EEA secondary law showing that there has been a strong 

increase in the number of incorporated EU acts and a shift from directives to regulations as 

well as from EU acts adopted by the Council to EU acts adopted by the European Commission. 

Second, I analysed whether the indication of EEA relevance of an EU act provided by the Eu-

ropean Commission for the draft of an EU act is a sufficient and reliable indicator for the in-

corporation of an EU act into the EEA Agreement. Although the indication of EEA relevance 

has become more consistent over time, the EEA EFTA states, in cooperation with the EFTA 

Secretariat, check this indication and even monitor EU acts not marked as EEA relevant. Third, 

I analysed the degree of correspondence of the EEA Agreement based on the EU Treaty arti-

cles as well as a categorisation of issue areas and policy fields. By showing clear variation in 

the degree of correspondence across the different EU Treaty articles and issue areas, the anal-

ysis confirms that the legal and thematic basis of an EU act is not a sufficient indicator for EEA 
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rule selection and that the EEA’s functional scope is indistinct. Finally, I have shown that the 

overall extent of integration provided by the EEA Agreement – at least with regard to the basic 

EU acts adopted by the Council or the Council and the European Parliament jointly – has not 

changed much over time.  

To obtain the specific characteristics of EEA secondary law I applied a logistic regression 

model. The model shows that, overall, an EU act is more likely to be incorporated into the EEA 

Agreement (i) if it has been marked as EEA relevant, (ii) if its regulatory purpose is not limited 

to EU-specific institutional matters, (iii) if it does not address the EU’s relations with third 

countries, a specific region or a specific member state, and (iv) if its life span is longer than 

one year. By contrast, when focusing on issue areas with a particularly diffuse scope, non-

incorporation of an EU act is the likely result of an incompatibility of an EU act with the EEA’s 

institutional framework, level of centralisation or policy cycle. Put simply, the EEA EFTA states 

are likely to forgo the incorporation of an EU act that is based on an EU Treaty article mirrored 

by the EEA Agreement if this EU act explicitly governs institutions, programmes, funds or civil 

servants within the EU. Finally, I measured the extent of integration provided by the EEA 

Agreement across the different policy fields. The investigation shows that the extent of inte-

gration provided by the EEA Agreement is much higher when amending law and EU acts 

adopted by the European Commission are excluded but still lower than expected by most ex-

perts. Moreover, the analysis shows that the extent of integration was more or less stable 

between 1992 and 2012.  

The multitude of perspectives taken into consideration in this chapter provides valuable in-

sights into how EU rules are transferred beyond the EU and to what extent non-member states 

are integrated in the EU’s policy scope. However, despite the extensive empirical analysis, I 

cannot make a final assessment of the effectiveness of EEA rule selection. Without doubt, the 

contracting parties of the EEA lack a sufficient indicator to determine the EEA relevance of an 

EU act because neither the wording ‘text with relevance to the EEA’ nor the EU Treaty basis 

have proven to be reliable. This likely causes time-consuming scrutiny which, again, is likely to 

delay the incorporation of an EU act into the EEA Agreement (see Chapter 8). Hence, from a 

procedural perspective, the empirical analyses detect a rather low degree of consistency of 

EEA rule selection and thus serious shortcomings of the EEA’s effectiveness.  

Nevertheless, it remains unclear whether and to what extent these shortcomings really affect 

the material homogeneity of the EEA. To solve this puzzle we would have to execute a detailed 

content analysis, in particular of the non-incorporated EU acts. In this regard, this chapter has 

already mentioned various EU acts where the reasons for non-incorporation are not fully con-

vincing and are therefore likely to violate the homogeneity of the EEA by determining two 

different sets of rules: one for the EU and one for the EEA EFTA states (e. g. Directive 

2004/48/EC on the enforcement of intellectual property rights (32004L0048); Directive 

2008/56/EC establishing a framework for community action in the field of marine environ-

mental policy (32008L0056); Directive 2000/78/EC establishing a general framework for equal 

treatment in employment and occupation (32000L0078)). Such an analysis would also have to 
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examine whether the detected indistinctness results from the non-incorporation of EU sec-

ondary law by the EEA EFTA states (e. g. exclusion; non-selection; delayed incorporation) or 

the incorporation of initially non-EEA relevant EU secondary law (e. g. opt-in) on the basis of 

specific regulatory or economic interests of the EEA EFTA states.   
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Figure 27: Extent of integration provided by the EEA Agreement by policy field  

 
Note: Share of basic EU directives and regulations incorporated into the EEA Agreement from the total number 
of EU acts in force at the end of a year (see also Duttle et al. 2016); References to EU secondary law are based 
on the date of entry into force and the end of validity in the EU; References to EEA secondary law are based on 
the date of incorporation into the EEA Agreement and the end of its validity in the EU. 
Source: Author’s own compilation based on dataset EFTA Diff3. 
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8 EEA rule adoption  

After the EEA EFTA states have selected an EU act by transferring it to EEA decision-making, 

the EEA EFTA states can still reject or delay its incorporation into the EEA Agreement. If the 

incorporation of a new EU act into the EEA Agreement is delayed, a situation may emerge in 

which two different sets of rules apply within the EEA: one for the EU states and another for 

the EU and the EEA EFTA states, and the EEA EFTA states themselves (Norberg et al. 1993: 

145).49 Such a situation could ‘cause the fragmentation of the EEA market with asymmetric 

rights and obligations’ for the market operators and individuals of the EU and the EEA EFTA 

states, which, in the long run, would demolish the idea of a homogenous and dynamic eco-

nomic area (Almestad 2016: 94). To ensure simultaneous application in the EU and the EEA, 

the contracting parties of the EEA have to incorporate a new EU act covered by the EEA’s 

functional scope ‘as closely as possible’ to its adoption by the EU. Due to the fact that EU acts 

first have to be adopted by the EU before they can be incorporated into the EEA Agreement 

and to the fact that the EEA EFTA states’ access to EU policy-making is restricted, the aim of a 

concurrent application of EU law in the EU and EEA EFTA states is not always achievable. Nev-

ertheless, the aim of homogeneity is of paramount importance for the EEA’s effectiveness. 

That is why any time lags have to be kept as short as possible (Fredriksen and Franklin 2015: 

657).  

The aim or obligation of incorporation in due time, however, faces several restrictions such as 

the EEA’s indistinct functional scope and level of centralisation. As I concluded in Chapter 3 

the EEA’s specific features amass to a highly complex policy process. Moreover, before incor-

porating an EU act into the EEA Agreement, the EEA EFTA states may also voice specific pref-

erences and shortcomings of the EU act in question. That said, the incorporation of EU sec-

ondary law into the EEA Agreement in due time may not always be ensured. The delays in the 

incorporation of relevant EU secondary law into the EEA Agreement have already been ad-

dressed by several reports (see Frommelt and Gstöhl 2011; EEA Review Committee 2012; Eu-

ropean Commission 2012).  

As a result of these assessments the contracting parties have renewed their efforts to ensure 

homogeneity and legal certainty in the EEA. For instance, the EEA EFTA states have introduced 

the fast-track procedure and have streamlined the existing procedures (EFTA Secretariat 

2015). Nevertheless, in its latest conclusions on EU relations with non-EU Western European 

states, the Council (2016: 10) notes that, ‘despite all efforts, there is still an important number 

of legal acts for which the compliance date in the EU has passed but which have not entered 

into force in the EEA EFTA States as their incorporation into the EEA Agreement has been 

delayed’.  

In this chapter I provide the first systematic analysis of the EEA’s speed of incorporation. To 

this end, I first analyse how the speed varies over time and across policy fields. Second, I try 

                                                      

49  The consequences of delayed and incomplete incorporation of EU secondary law into the EEA Agreement 
on the relations of the EEA EFTA states with Switzerland are not addressed in this thesis (see Vaduz Con-
vention between the EFTA states).  



EEA rule adoption   170 

 

 

to explain why the incorporation of some EU acts is delayed by empirically testing a set of 

hypotheses that account for infringements of the EEA’s homogeneity. Finally, I provide in-

sights into the efficiency of the procedures to incorporate EU secondary law into the EEA 

Agreement.  

This chapter shows that the incorporation of EU acts into the EEA Agreement has always been 

delayed but that the length of these delays varies extremely over time. Moreover, the empir-

ical analysis detects that specific characteristics of an EU act such as its institutional incompat-

ibility with the EEA Agreement or the political relevance attached to the EU act in question 

can explain the length of the delay. Subsequently, the empirical analysis confirms that policy-

related factors such as institutional compatibility or salience significantly affect the EEA’s ef-

fectiveness. Finally, the chapter shows that the latest efforts made by the EEA EFTA states to 

increase the speed of incorporation in order to reduce the number of outstanding EU acts 

have been successful but are still not sufficient to maintain the homogeneity of EU and EEA 

secondary law.  

8.1  Speed of incorporation 

How long does it take until an EU act is incorporated into the EEA Agreement? Does the speed 

of incorporation vary over time and across policy fields? And of how many EU acts has the 

incorporation been delayed although the compliance date in the EU has already passed? To 

address these questions I analyse the survival of EU acts in the EEA decision-making process 

based on the dataset EEA sec law which covers all directives, regulations, and decisions 

adopted by the Council, the Council and the European Parliament jointly or the European 

Commission between 1 January 1994 and 31 December 2014 and which were incorporated 

into the EEA Agreement between 1 January 1995 and 31 December 2015 or were under scru-

tiny for incorporation on 31 December 2015. By using different time periods I was able to 

reduce the number of censored cases, i. e. EU acts whose incorporation into the EEA Agree-

ment was under scrutiny on 31 December 2015. This step did not affect the overall results but 

facilitated the empirical analysis as many variables could not be operationalised for censored 

cases. If required by a specific analysis, I have also analysed EU acts adopted in 2015 or incor-

porated in 1994. 

Figure 28 shows the Kaplan-Meier plot (‘survival curve’) for all EU acts incorporated into the 

EEA Agreement between 1995 and 2015. This kind of plot is used in this chapter to illustrate 

different aspects of the EEA’s speed of incorporation. If nothing else is noted, the y-axis is 

defined as the probability of non-incorporation, whereas the x-axis considers the number of 

days between the adoption of an EU act and its incorporation into the EEA Agreement. To 

improve the appearance the maximum value of the x-axis has mostly been set to 1 000 days, 

although the time between the adoption of an EU act and its incorporation into the EEA Agree-

ment can last much longer than 1 000 days.  

In Figure 28 the black line shows the time between the adoption of an EU act by EU institutions 

and its incorporation into the EEA Agreement (‘time to incorporation’). By contrast, the grey 

line measures the time between the adoption of an EU act and the entry into force of the 
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related JCD (‘time to entry into force of JCD’) which is always later than the date of incorpora-

tion. Censored cases – EU acts under scrutiny for incorporation on 31 December 2015 – have 

been marked with a cross. However, to improve the appearance of the Kaplan-Meier plots 

censored cases are not specifically marked in the remainder of this chapter. Moreover, I 

mostly only report the survival curve for the time to incorporation. 

In addition to the Kaplan-Meier plot, Figure 28 includes a table showing the detailed survival 

rates in terms of the probability that an EU act is not yet incorporated into the EEA Agreement 

at the selected date. For instance, 180 days after the adoption of an EU act the probability of 

non-incorporation is 89 per cent. This means that the probability that an EU act has been in-

corporated into the EEA Agreement 180 days after its adoption is only 11 per cent. As ex-

pected, the probability of non-incorporation decreases with the number of days passed since 

the adoption of an EU act. Nonetheless, for approximately 20 per cent of EU acts the incorpo-

ration into the EEA Agreement took more than 720 days and almost 10 per cent of EU acts 

were not incorporated into the EEA Agreement 1 080 days after their adoption. At maximum, 

it took the EEA EFTA states 6 709 days to incorporate an EU act into the EEA Agreement (Reg-

ulation (EC) No 258/97 concerning Novel Foods and Novel Food Ingredients, 31997R0258). 

The median value for the time to incorporation is 350 days. 

Although the EEA Agreement does not include a fixed time limit for the incorporation of an 

EU act (see Chapter 3.1.2), the average time required to incorporate an EU act into the EEA 

Agreement as shown in this thesis is without doubt far above the initial expectations. Never-

theless, delays in the incorporation of an EU act do not necessarily mean that different sets of 

rules apply to the EU and EEA EFTA states. We therefore have to compare the compliance 

dates of an EU act in the EU and the EEA. The compliance date is defined as the date when the 

obligations set out in an EU act start to apply for the contracting parties. In the case of direc-

tives, the compliance date most likely corresponds with the date when the member states 

have to bring into force the laws, regulations and administrative provisions necessary to com-

ply with an EU act. By contrast, for most regulations the compliance date corresponds to the 

date of their entry into force.  
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Figure 28: Kaplan-Meier estimates for EU acts incorporated into the EEA Agreement, 1994-

2014 (EU acts), 1995-2015 (JCD) (N=7 033) 

             

  Total 
cases 

Censored 
cases 

Min 
(days) 

Max 
(days) 

Median 
(days) 

Survival rate at x days  

180 360 540 720 900 1 080 

Time to incorpo-
ration 

7 033 291 4 6 709 350 89% 48% 30% 21% 15% 11% 

Time to entry  
into force of JCD 

7 033 367 6 6 710 387 90% 53% 36% 26% 20% 15% 

Note: The crosses illustrate censored values. The dotted lines identify the median values.  
Source: Author’s own compilation based on dataset EEA sec law. 

 

The compliance date is mostly defined in the EU act itself. However, this only applies to the 

EEA EFTA states if an EU act is incorporated into the EEA Agreement in due time. In case the 

incorporation is delayed to the extent that the compliance date of the EU act in question has 

already passed, the EEA EFTA states have to comply with the EU act as soon as it enters into 

force in the EEA, which is in general the day after the related JCD has been adopted or the 

date when all EEA EFTA states have announced the fulfilment of their constitutional require-

ments. However, the EEA Joint Committee may define another compliance date for the EEA 

EFTA states by making an EEA specific adaptation to an EU act in the respective JCD. For in-

stance, Regulation (EU) No 268/2010 concerning the Infrastructure for Spatial Information in 

the European Community (INSPIRE) (32010R0268) sets out a period for transposition accord-

ing to which the EU states shall ensure arrangements to comply with this regulation from 

eighteen months after its entry into force. Due to an adaptation by the EEA Joint Committee 

(JCD 137/2012) the time limits defined by the regulation shall be understood to include an 

additional period of three years with regard to the EFTA states. Hence, although the compli-

ance date of the regulation for the EU states had already passed when the regulation entered 

into force in the EEA on 14 July 2012, the EEA EFTA states still did not have to comply with 

certain arrangements of the regulation until October 2014.  
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Figure 29 shows how many EU acts have different compliance dates in the EU and the EEA. It 

is based on the same data as Figure 28 but does not contain decisions. Because an EU act may 

include different legal rules with different compliance dates, Figure 29 distinguishes between 

the first and last compliance date of an EU act. In total only 16 per cent of the incorporated 

EU acts had the same compliance date in the EU and the EEA. Put differently, the EEA EFTA 

states could ensure homogeneity in terms of equal rights and obligations for all contracting 

parties of the EEA, and for the entire period of application of an EU act, for only 16 per cent 

of the incorporated EU acts. By contrast, for all other EU acts – at least temporarily – different 

sets of rules applied for the citizens and businesses of the EU and the EEA EFTA states.  

Figure 29: Share of EU acts with different compliance dates in the EU and the EEA 

(N=4 573) 

Note: Data contain only directives and regulations. For EU acts under scrutiny for incorporation on 31 December 
2015 the entry into force has been defined as 31 January 2016. Specific adaptations to the compliance date by a 
JCD have not been considered.  
Source: Author’s own compilation based on dataset EEA sec law. 

 

Technically speaking delays in the incorporation of EU secondary law into the EEA Agreement 

constitute only an infringement of procedural and not material homogeneity. However, Figure 

29 shows that the low speed of incorporation is likely to trigger infringements of material ho-

mogeneity as well. In the remainder of this chapter, I therefore mainly focus on the time be-

tween the adoption of an EU act and its incorporation into the EEA Agreement whereas the 

issue of different compliance dates is analysed in more detail in Chapter 9.  

The time required to incorporate new EU secondary law into the EEA Agreement differs by 

the type of EU act, the subcommittee or working group in charge of its incorporation as well 

as the annex or protocol to the EEA Agreement to which the respective EU act has been as-

signed (see Table Ax 15-18). With regard to the type of EU act, the biggest difference can be 

found between regulations adopted by the Council and the European Parliament jointly (me-

dian 510.5 days) and regulations adopted by the European Commission (median 283 days). 

Moreover, the descriptive analysis shows that it takes a particularly long time to incorporate 

an EU act into Annex IV (Energy, median 737 days) or Annex IX (Financial services, median 606 

days) of the EEA Agreement, while the time to incorporate an EU act into Annex XIV (Compe-

tition, median 124 days), Annex XV (State aid, median 197 days) as well as Annex XXI (Statis-

tics, median 214 days) is well below the average incorporation time.  
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The time required to incorporate a new EU act into the EEA Agreement also varies over time 

(see Figure Ax 4). Overall, we can divide this variation into five stages. For EU acts adopted in 

the years 1994 to 1997 it took a particularly long time to be incorporated into the EEA Agree-

ment. This was mainly due to a temporary blockade of the incorporation of new EU acts into 

Annex I of the EEA Agreement owing to a review of the EEA’s functional scope in the field of 

veterinary issues.50 In the years 1998 to 2000 the time to incorporation was still above the 

average for the entire period of analysis. However, the incorporation of new EU secondary 

law proceeded much faster than in the years before. By contrast, the speed of incorporation 

was particularly high for EU acts adopted between 2001 and 2007. The median time to incor-

poration in this period was 281 days. This is far longer than the stipulated goal of 180 days but 

still much shorter than for the periods 1994 to 1997 (median 752 days) and 1998 to 2000 

(median 400 days). After 2007 the speed of incorporation of the EEA slowed down again (me-

dian 406 days) before speeding up in the years 2012 to 2014 (median 263 days), presumably 

as a result of the increased debate on the functioning of the EEA. 

To measure the EEA’s speed of incorporation we can also count the number of EU acts await-

ing incorporation into the EEA Agreement. EU acts that are not yet incorporated into the EEA 

Agreement are often called the EEA’s backlog. In this thesis backlog is defined as EU acts which 

are not incorporated within 180 days after their formal adoption by the EU. The backlog is 

calculated twice a year, on 30 June and 31 December. In order to increase the robustness of 

the data, I also distinguish between old and new backlog. An EU act can only be counted once 

as ‘new backlog’ while it is counted as ‘old backlog’ until it is finally incorporated into the EEA 

Agreement. The distinction between old and new backlog indicates to what extent the incor-

poration of new EU acts was delayed and to what extent the EEA EFTA states were able to 

reduce the existing backlog in the period of analysis.  

Evidently, the development of the backlog correlates with the variation in the speed of incor-

poration of new EU acts as described above. Hence, there is a steady increase in backlog in 

the first years the EEA Agreement was in force. The number of EU acts awaiting incorporation 

into the EEA Agreement peaked at 673 EU acts on 30 June 1998. However, after the revision 

of Annex I of the EEA Agreement, the EEA EFTA states were able to significantly reduce the 

backlog. Nonetheless, until 2001 the time to incorporation was higher than 180 days for more 

than 70 per cent of the newly adopted EU acts. The period from 2001 to 2008 was then deter-

mined by a relatively low backlog. After 2008 the backlog increased again and peaked on 30 

June 2011 with 456 EU acts awaiting incorporation into the EEA Agreement.  

 

                                                      

50  As a result of that review the contracting parties decided to include EU acts relating to the EU’s third-country 
relations as well as EU acts relating to border controls and animal welfare (JCD 69/1998). This triggered a 
significant increase in the number of incorporated EU acts and also entailed additional tasks for ESA (Breidlid 
and Vahl 2015: 37). It is important to note that the incorporation of new surveillance acts was blocked by 
the EU and not the EEA EFTA states. There is also a case reported where the EU temporarily blocked the 
incorporation of an EU act into the EEA Agreement (maritime sabotage, 31992R3577; see Almestad 2016: 
92). 
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Figure 30: Development and composition of the EEA’s backlog over time, 1995-2015 (JCD); 1994-2014 (EU acts)  

 
 
Note: The backlog contains only EU acts with a delay of at least 180 days on the reporting days (30 June and 31 December). Calculations based on the date of document. 
Source: Author’s own compilation based on dataset EEA sec law
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To explain the variance in the speed of incorporation over time, Figure 31 compares the time 

required to incorporate an EU act adopted in 1995 or 2014 and assigned to Annex I (dark grey 

continuous line), Annex II (light grey continuous line) and the remaining annexes of the EEA 

Agreement (dashed black line). Generally speaking, the two Kaplan-Meier plots display a sub-

stantial increase in the speed of incorporation for EU acts assigned to Annex I and II of the EEA 

Agreement, whereas the speed of incorporation decreased slightly for EU acts assigned to all 

other annexes. Put differently, EU acts adopted in 1995 (median 1 121 days) required much 

more time to be incorporated into Annex I than EU acts adopted in 2014 (median 203.5 days). 

By contrast, the median time required to incorporate an EU act into Annex III to XXII is higher 

for EU acts adopted in 2014 (385.5 days) than for EU acts adopted in 1995 (336 days).  

Figure 31: Time to incorporation based on the year of adoption of an EU act  

 

   
Note: The parentheses show the median time to incorporation in days.  
Source: Author’s own compilation based on dataset EEA sec law. 

 

To sum up, the overall speed of incorporation of EU secondary law into the EEA Agreement 

varied over time. In the first years after the EEA Agreement entered into force, the speed of 

incorporation was particularly low. Arguably, the low speed of incorporation was the result of 

ongoing negotiations on the EEA’s functional scope, in particular in the fields of veterinary 

issues, but may also reflect a lack of administrative capacities in the first years of the EEA. By 

contrast, between 2002 and 2007 the speed of incorporation was particularly high for all an-

nexes to the EEA Agreement but there were still various EU acts facing serious delays regard-

ing their incorporation into the EEA Agreement. Indeed, thus far, the median time to incorpo-

ration of all EU acts adopted in a specific year was always far above the stipulated goal of 180 

days, which means that over the entire period of analysis the incorporation of more than 50 

per cent of the incorporated EU acts was delayed.  

The increased speed of incorporation between 2002 and 2007 is difficult to explain by policy-

related factors (see Chapter 8.2). Likewise, policy-related factors cannot explain why the 

speed of incorporation decreased again after 2007. Therefore we also have to take into ac-

count country-specific and institutional factors such as the politicisation of the EEA Agreement 

within the EEA EFTA states or their capacity to administrate the EEA Agreement (see Chapter 
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6). In this regard, the immense support for European integration in Norway at the beginning 

of the new millennium may have facilitated the incorporation of new EU secondary law into 

the EEA Agreement. By contrast, after 2008, the financial crisis may have reduced Iceland’s 

capacity to efficiently administrate its EEA membership (see also Jonsdottir 2013: 36). More-

over, as I have shown in Chapter 7, there was a steady increase in the number of incorporated 

EU acts which may also have impeded a fast incorporation into the EEA Agreement. Finally, 

interview evidence suggests that after 2008 the speed of incorporation may also have de-

creased due to increasing difficulties in the assessment of EEA relevance after the abolition of 

the EU three-pillar model by the Lisbon Treaty (see also Breidlid and Vahl 2015: 36; Julisdottir 

and Raeva 2008: 11). These explanations are hard to prove but show that various factors can 

influence the speed of incorporation of EU secondary law into the EEA Agreement.  

The speed of incorporation increased again in 2012, presumably as a result of the debate on 

the functioning of the EEA (EEA Review Committee 2012; Frommelt and Gstöhl 2011; Euro-

pean Commission 2012). Thanks to this debate, the EEA EFTA states streamlined the existing 

procedure for the incorporation of new EU law into the EEA Agreement and also introduced 

the fast-track procedure for EU acts lacking horizontal challenges and thus with little political 

salience (see Chapter 3). Generally speaking, the analysis shows that, over time, the speed of 

incorporation has increased in particular for EU acts assigned to Annex I and II of the EEA 

Agreement. Preliminary results of EU acts adopted in 2015 and 2016 show this development 

even more clearly. Against this background, I conclude that the EEA EFTA states have been 

able to significantly improve the efficiency of the procedures to incorporate new EU law into 

the EEA Agreement. However, these improvements have only become visible in the last cou-

ple of years. Moreover, they are mainly limited to technical EU acts whereas many other EU 

acts still face serious delays. In the next chapter, I therefore empirically test a set of policy-

related hypotheses that account for delayed incorporation and therefore infringements of the 

EEA’s homogeneity. 

8.2  Policy-related factors  

Under which conditions is external differentiated integration effective? In answering this 

question, this thesis differentiates between institutional factors, country-related factors and 

policy-related factors. Due to the specific characteristics of the EEA EFTA states, in particular 

their high administrative capacity and political support for EEA membership, the EEA EFTA 

states provide favourable conditions for effective external differentiated integration (see 

Chapter 6.1). Nevertheless, the empirical results of EEA rule selection and rule adoption dis-

play various infringements of the EEA’s homogeneity. To solve this puzzle, in this chapter, I 

analyse to what extent policy-related factors can explain the EEA’s speed of incorporation.  

The research on compliance with EU law has shown that compliance is not only driven by the 

characteristics of an EU member state but also the characteristics of the policy sector (Zhel-

yazkova et al. 2017). In this chapter I even go a step further by stating that the specific char-

acteristics of the individual EU act affect the degree of homogeneity in the EEA. To this end, I 
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distinguish five variables: institutional incompatibility, functional ambiguity, interdepend-

ence, salience and regulatory misfit. The selection and derivation of these variables is de-

scribed in Chapter 6.  

Institutional incompatibility 

Some EU acts contain specific institutional requirements. For instance, an EU act can assign 

concrete tasks and competences to EU institutions, impose distinct obligations on the EU 

member states or govern the participation of the EU member states in newly established EU 

institutions. Such institutional requirements may conflict the EEA’s two-pillar structure. As a 

result, the EEA EFTA states and the EU have to agree on how to adapt an EU act to the specific 

institutional context of the EEA before they can incorporate this EU act into the EEA Agree-

ment. However, due to the EEA’s complex policy cycle and the lack of blueprints for two-pillar 

issues, the contracting parties may only agree on such adaptations after long negotiations. 

That said, I assume that the independent variable institutional incompatibility is negatively 

correlated with the EEA’s effectiveness, meaning that the higher the incompatibility of an EU 

act with the EEA’s level of centralisation is, the longer is the time to incorporation of an EU act 

is and the lower the homogeneity of the EEA.  

To operationalise the institutional incompatibility of an EU act with the EEA Agreement, I draw 

on the coding of EEA specific adaptations. The indicator institutional adaptation considers all 

substantial adaptations that have adjusted the institutional requirements of an EU act for the 

institutional context of the EEA. Institutional adaptations are negatively correlated with the 

homogeneity of the EEA. In a nutshell, I assume that the time between the adoption of an EU 

act and its incorporation into the EEA Agreement is likely to increase if it has to be adapted to 

suit the EEA’s specific institutional set-up.  

Figure 32 shows the Kaplan-Meier estimates for all directives and regulations adopted by the 

EU between 1 January 1994 and 31 December 2014 that were incorporated into the EEA 

Agreement between 1 January 1995 and 31 December 2015. EU acts awaiting their incorpo-

ration on 31 December 2015 were not considered as it was not yet decided which of those EU 

acts would require substantial EEA specific adaptations. The empirical analysis confirms that 

EEA horizontal challenges are negatively correlated with the effectiveness of the EEA as the 

incorporation of EU acts with institutional adaptations (‘low compatibility’) takes significantly 

longer than the incorporation of EU acts without institutional adaptations (‘high compatibil-

ity’). The second panel of Figure 32 compares the survival curves for EU acts without any ad-

aptations, EU acts with purely technical adaptations and EU acts with substantial adaptations. 

Again, the analysis shows that the time to incorporation of EU acts with substantial adapta-

tions is significantly higher than for EU acts without any adaptations or with purely technical 

adaptations.  
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Figure 32: Institutional incompatibility, 1995-2015 (JCD); 1994-2014 (EU acts) 

Note: EU acts awaiting incorporation were not considered. 
Source: Author’s own compilation based on dataset EEA sec law (only directives and regulations). 

 

Functional ambiguity 

The variable functional ambiguity considers the compatibility of an EU act with the EEA’s dif-

fuse and indistinct functional scope. In Chapter 3.2 and Chapter 7 of this thesis I showed that 

the integration provided by the EEA Agreement is spread over a wide range of policy areas but 

within these policy areas the degree of correspondence of EU and EEA law varies strongly. In 

practice, therefore, the contracting parties first have to assess the EEA relevance of an EU act 

before they can incorporate it into the EEA Agreement. Such an assessment, however, is time-

consuming, which is why I assume that the higher the ambiguity of the policy scope of an EU 

act is, the longer is the time to incorporation and the lower the homogeneity of the EEA. Hence, 

the variable functional ambiguity is again negatively correlated with the EEA’s effectiveness.  

To operationalise the functional correspondence of an EU act with the EEA Agreement I dis-

tinguish between two indicators. First, the indicator EEA relevance reveals whether an EU act 

has been marked as EEA relevant or not. As mentioned before, the EEA EFTA states have in-

corporated various EU acts that were not marked as EEA relevant but on the other hand have 

also excluded EU acts that were marked as EEA relevant (see Chapter 7). The lack of a reliable 

indicator is likely to complicate the assessment of EEA relevance and therefore delay the in-

corporation of a new EU act into the EEA Agreement, in particular, if the EEA EFTA states first 

have to identify EEA relevant EU law because it had not been marked as such. Subsequently, I 

assume that the time between the adoption of an EU act and its incorporation into the EEA 

Agreement is likely to be longer for EU acts that have not been marked as EEA relevant.  

Second, the indicator degree of correspondence considers EU acts that are based on an EU 

Treaty article with an indistinct degree of correspondence between EU and EEA secondary law 

(see Chapter 7). To this end, I distinguish between EU Treaty articles with a very high or very 
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low degree of correspondence on the one hand (0-20 per cent or 80-100 per cent) and EU 

Treaty articles with an indistinct degree of correspondence on the other hand (21-79 

per cent). Arguably, the EEA relevance of an EU act based on an EU Treaty article with an 

indistinct degree of correspondence is more difficult to assess and therefore more time-con-

suming. As a result, I assume that the time between the adoption of an EU act and its incorpo-

ration into the EEA Agreement is likely to increase if it is based on an EU Treaty article with an 

indistinct degree of correspondence between EU and EEA secondary law.  

Figure 33 shows the Kaplan-Meier estimates for the two indicators. We can see a significant 

difference between the survival curves for the parameters of the two indicators, meaning that 

the incorporation into the EEA Agreement of an EU act not marked as EEA relevant takes sig-

nificantly longer than the incorporation of an EU act that was marked as EEA relevant51 and 

that an EU act based on an EU Treaty article with an indistinct degree of correspondence (‘low 

consistency’) requires more time to be incorporated into the EEA Agreement than an EU act 

based on an EU Treaty article with either a very high or very low degree of correspondence 

(‘high consistency’).52  

Figure 33: Functional correspondence, 1995-2015 (JCD); 1994-2014 (EU acts) 

Source: Author’s own compilation based on dataset EEA sec law (only directives and regulations).  
 
 

  

                                                      

51  Table 16 shows that the effect of the indicator indication of EEA relevance is no longer significant if we 
analyse for time dependence (see below).  

52  To test the impact of the variable functional ambiguity, I have also tested other indicators such as the mixing 
of different policy fields in an individual EU act, the number of issue areas covered by an EU act and the 
extent of integration. 
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Salience of an EU act 

To explain effective rule adoption in the EEA it is also important to examine the political rele-

vance of an EU act for the EEA EFTA states. Generally speaking, the politicisation of EEA sec-

ondary law in the EEA EFTA states is very low (see Chapter 2 and 6). However, this does not 

rule out that some EU acts are more relevant for politicians and the people of the EEA EFTA 

states than others. To this end, the variable salience considers the political importance at-

tached to a specific EU act in relation to other EU acts (Oppermann and Viehrig 2011; Spen-

dzharova and Versluis 2013). The variable salience is assumed to be negatively correlated with 

the effectiveness of the EEA as the EEA EFTA states are likely to scrutinise salient EU acts more 

carefully before those EU acts are incorporated into the EEA Agreement. As a result, I conjec-

ture that the higher the political importance of an EU act for the EEA EFTA states is, the longer 

is the time to incorporation is and the lower the homogeneity of the EEA.  

To operationalise the salience of an EU act I use the two indicators domestic legitimacy and 

technicity. The indicator domestic legitimacy differs between EU acts to which at least one of 

the EEA EFTA states has pointed out the need to fulfil its own constitutional requirements and 

EU acts without such constitutional requirements. As mentioned in Chapter 3, the EEA EFTA 

states are likely to point out the need to fulfil their own constitutional requirements if an EU 

act entails substantial amendments of domestic law, the introduction of a new policy or finan-

cial obligations. Technically, constitutional requirements are stipulated to a JCD and not the 

individual EU act. This is why I coded all EU acts related to a JCD with a constitutional require-

ment as salient EU acts. In a nutshell, I assume that the time between the adoption of an EU 

act and its incorporation into the EEA Agreement is likely to increase if its incorporation is sub-

ject to specific domestic ratification procedures.53  

The indicator technicity distinguishes between technical and non-technical EU acts. There are 

various ways to operationalise technical EU acts such as the distinction between amending 

law and constituting law (Spendzharova and Versluis 2013) or the distinction between EU acts 

adopted by the European Commission and EU acts adopted by the Council or the Council and 

the European Parliament jointly (Haverland et al. 2011). In this thesis, however, technical EU 

acts are defined as EU acts assigned to annexes with little political importance such as veteri-

nary matters (Annex I), competition (Annex XIV) or statistics (Annex XXI), while non-technical 

EU acts are assigned to annexes that are directly related to the EU free movement acts, such 

as financial services (Annex IX) or right of establishment (Annex VIII). Theoretically, technicity 

is positively correlated to the effectiveness of the EEA, meaning that the time between the 

adoption of an EU act and its incorporation into the EEA Agreement is likely to be longer for 

non-technical EU acts. Figure 34 shows that both indicators, technicity and domestic legiti-

macy, reflect the expected significant effect on the time to incorporation of an EU act into the 

EEA Agreement.  

                                                      

53  It is important to mention that in this subchapter we do not measure the time required to fulfil constitutional 
requirement (see Chapter 8.3) but the time to incorporation of EU acts that after their incorporation face a 
specific ratification procedure.  
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Figure 34: Salience, 1995-2015 (JCD); 1994-2014 (EU acts)  

 
Note: EU acts awaiting incorporation have not been considered for domestic legitimacy. 
Source: Author’s own compilation based on dataset EEA sec law (only directives and regulations). 
 

Interdependence 

While the variable salience considers the political relevance attached to an EU act, the variable 

interdependence measures the economic and regulatory relevance of an EU act. Historically, 

the EEA EFTA states feared discrimination in the single market and thus took up the idea of 

the European Commission to negotiate the EEA Agreement (Leuffen et al. 2013: 128). Due to 

the various enlargements of the EU and the overall success of the single market, the EEA EFTA 

states’ economic dependence on non-discriminatory and legally secured access to the single 

market has further increased since the EEA Agreement entered into force. That said, we can 

expect that the EEA EFTA states have a particularly high interest in a fast incorporation for EU 

acts with a high economic relevance. Hence, the variable interdependence is assumed to be 

positively correlated with the EEA’s effectiveness, meaning that the higher the economic and 

regulatory relevance of an EU act for the functioning of the EEA is, the shorter is the time to 

incorporation and the higher the homogeneity of the EEA. 

To operationalise the variable interdependence, I use the two indicators hierarchy of norms 

and range of policies. The indicator hierarchy of norms distinguishes between EU acts that 

merely amend, supplement, prolong or implement other EU acts (‘amending law’) and EU acts 

that constitute new rules and obligations (‘constituting law’). From an economic and regula-

tory perspective, constituting EU acts are more relevant for the EEA EFTA states as they set 

out new standards and rules that define market access, which, theoretically, the EEA EFTA 

states should already have when they have to incorporate amending law into the EEA Agree-

ment. Put differently, the actual risk of discrimination due to different regulatory standards is 

particularly high if the incorporation of constituting acts is delayed. I thus assume that the 

time between the adoption of an EU act and its incorporation into the EEA Agreement is likely 

to be shorter for constituting law than amending law.  
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The indicator range of policies takes into account the specific allocation of EU acts within the 

various annexes and protocols of the EEA Agreement. The EEA’s functional scope covers a 

wide range of EU policies which is usually divided into core policies as well as horizontal and 

flanking policies. This distinction, however, may be too simple. To operationalise the range of 

policies in the EEA I use the following four categories instead: core policies, policies related to 

the core, horizontal and flanking policies, and institutional policies (see Table Ax 11). Legally 

speaking, the quality of integration provided by the EEA Agreement does not distinguish be-

tween the different policies. From an economic point of view, however, I assume that core 

policy integration, so-called EU free movement, is particularly important for the EEA EFTA 

states. With that said, I conjecture that the time between the adoption of an EU act and its 

incorporation into the EEA Agreement is likely to be shorter for the EEA’s core policies.  

Figure 35 shows the Kaplan-Meier estimates for the two indicators hierarchy of norms and 

range of policies. For both indicators, the empirical analysis detects a significant difference 

between the survival curves for the different parameters. However, it also reveals the oppo-

site effect to what was initially expected. Put simply, the incorporation of constituting acts 

takes more time than the incorporation of amending acts. Likewise, the incorporation of EU 

acts assigned to the EEA’s core policies takes a particularly long time compared to the other 

categories of policies. As a result, the empirical analysis shows that the variable interdepend-

ence in terms of the economic relevance attached to an EU act is negatively correlated with 

the effectiveness of the EEA.  

Figure 35: Interdependence, 1995-2015 (JCD); 1994-2014 (EU acts) 

 
Source: Author’s own compilation based on dataset EEA sec law (only directives and regulations). 

 

There are three main explanations for these ‘contradicting’ results. First, the operationalisa-

tion of the variable interdependence by the two indicators hierarchy of norms and range of 

policies may not be appropriate. Indeed, scholars mostly use the distinction between amend-

ing and constituting acts to measure the legal fit of EU and domestic law (Steuenberg and 

Toshkov 2009) or the technicity of EU law (Spendzharova and Versluis 2013). In both cases, 
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the transposition (here incorporation) is likely to proceed faster for amending acts than con-

stituting acts. Moreover, with regard to the indicator range of policies the categories institu-

tional policies or policies related to the EEA’s core policies are likely to contain mainly technical 

EU acts that are incorporated into the EEA Agreement without delay. Second, the EEA EFTA 

states may extensively scrutinise EU acts with a high degree of interdependence in order to 

safeguard the EEA’s functional scope as well as its two-pillar structure. This would suggest that 

the EEA EFTA states are likely to accept temporary discrimination in the internal market if an 

EU act requires an extensive assessment of its compatibility with the basic principles of the 

EEA. For instance, although all EEA EFTA states would have benefited from the market access 

provided by the incorporation of the EU acts on European Financial Supervisory Authorities 

(ESAs), the incorporation was seriously delayed to ensure their compatibility with the EEA’s 

two-pillar structure (Liechtenstein 2016). Put simply, the political relevance of an EU act had 

outdone its economic relevance.54 Third, a high degree of interdependence in terms of eco-

nomic relevance does not necessarily mean that the respective EU act also reflects the regu-

latory and economic interests of the EEA EFTA states. For instance, despite the economic rel-

evance of the Service Directive (32006L0123) the EEA EFTA states delayed its incorporation 

into the EEA Agreement in order to ensure their regulatory interests. Hence, due to the ad-

vanced integration provided by the EEA Agreement the EEA EFTA states’ economic interest in 

the effectiveness of the EEA may be an increasingly challenged the EEA EFTA states’ specific 

economic and regulatory interests. As a result, the paramount economic interests of the EEA 

EFTA states in the access to the EU’s internal market may not always correspond with the 

specific economic interests in relation to an EU act. In this vein, the regulatory misfit attached 

to an EU act may outdo its economic relevance. 

Regulatory misfit 

To explain the effectiveness of the EEA, we finally have to take into account the regulatory 

misfit (Börzel and Risse 2000). The concept of the regulatory misfit (or goodness-of-fit) is 

widely used in EU studies. As a result, there are various definitions of a misfit. Most commonly, 

a misfit refers to the divergence of an EU policy from the preferences of important national 

actors. However, a misfit may also occur because of a difference between the existing policy 

and the European policy, or because of technical incompatibility (Steunenberg and Toshkov 

2009: 956 referring to Duina 2007; Mastenbroek and Kaeding 2007). In this thesis, regulatory 

misfit shall be defined as different preferences and capabilities of an EEA EFTA state and the 

EU. It is negatively correlated with the effectiveness of the EEA, meaning that the greater the 

level of misfit of an EU act with the regulatory capabilities and preferences of an EEA EFTA 

state is, the longer is the time to incorporation and the lower the homogeneity of the EEA. 

To operationalise the variable regulatory misfit, I distinguish between EU acts with country-

specific adaptations and EU acts without country-specific adaptations. Before incorporating 

                                                      

54  Liechtenstein implemented in national law various EU acts related to European Financial Supervisory Au-
thorities (ESAs) before they had been incorporated. Nevertheless, the implementation did not ensure mar-
ket access for Liechtenstein (see below). 
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an EU act into the EEA Agreement, the contracting parties may agree in a JCD to exempt an 

EEA EFTA state from the implementation and application of an EU act or certain provisions of 

this EU act (see Chapter 3.1.2). From an analytical point of view, country-specific adaptations 

can be treated as ‘legislative differentiation’ (Duttle et al. 2016: 4) by codifying less legal obli-

gations for an EEA EFTA state (see Chapter 9). In this vein, the EEA EFTA states’ demand for 

differentiation is likely to conflict with the aim of legal uniformity of EU law and the homoge-

neity of EU and EEA law. As a result, I assume that country-specific adaptations require long 

negotiations, meaning that the time between the adoption of an EU act and its incorporation 

into the EEA Agreement is likely to increase if an EEA EFTA state requires a country-specific 

adaptation to the EU act in question. 

The first panel of Figure 36 shows the Kaplan-Meier estimates for EU acts with and without 

country-specific adaptations. Again, we can observe a significant difference between the two 

survival curves which is likely to confirm the negative correlation of the variable regulatory 

misfit with the effectiveness of the EEA. The second panel of Figure 36 displays for each EEA 

EFTA state the time to incorporation for EU acts with country-specific adaptations. The time 

to incorporation is particularly long for country-specific adaptations related to Norway.  

Figure 36: Regulatory misfit, 1995-2015 (JCD); 1994-2014 (EU acts) 

 
Source: Author’s own compilation based on dataset EEA sec law (only directives and regulations).  

 

The Kaplan-Meier estimates have shown a significant effect of all variables. All variables are 

negatively correlated with the EEA’s effectiveness. Hence, for all variables except for the var-

iable interdependence we can observe the expected effect. To increase the robustness of the 

analysis, the various hypotheses shall also be tested in a multivariate model. To empirically 

analyse lifetime data, most scholars use a Cox proportional hazards model (Cox 1972; see also 
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Box-Steffensmeier 2004). In this thesis, however, the empirical testing of the various hypoth-

eses is based on linear regression models and logistic regression models.55 In the linear regres-

sion models the dependent variable is the duration between the adoption of an EU act and its 

incorporation into the EEA Agreement measured in days. By contrast, in the logistic regression 

models the coding of the dependent variable is dichotomous, thus indicating whether the 

length of time between the adoption of an EU act and its incorporation into the EEA Agree-

ment is longer or shorter than 360 days. In model 2 (linear regression) and 4 (logistic regres-

sion) I have also tested for time dependence by including the year of adoption of an EU act as 

an additional independent variable. To keep the model as simple as possible I have included 

just one indicator for each variable.56  

Table 16: Policy-related factors and their impact on the EEA’s effectiveness 

 (1) (2) (3) (4) 
 Time to incorporation 

linear regression 
Delayed incorporation 

logistic regression 

Period EU 1994-2014 1994-2014 1994-2014 1994-2014 
Period EEA 1995-2015 1995-2015 1995-2015 1995-2015 
Observations 4 151 4 151 4 151 4 151 

Institutional incompatibility: institu-
tional adaptations  

530.745*** 
(24.517) 

520.825*** 
(24.399) 

2.224*** 
(0.227) 

2.152*** 
(0.227) 

Functional correspondence: ambiguity 
of functional scope 

58.399** 
(17.289) 

59.158** 
(17.180) 

0.680*** 
(0.112) 

0.695*** 
(0.113) 

Salience: domestic legitimacy 226.179*** 
(16.047) 

214.576*** 
(16.024) 

1.125*** 
(0.104) 

1.049*** 
(0.105) 

Interdependence: range of policies -45.078*** 
(9.010) 

-45.384*** 
(8.953) 

-0.680*** 
(0.112) 

-0.461*** 
(0.065) 

Regulatory misfit: country-specific ad-
aptations 

159.393*** 
(24.667) 

154.038*** 
(24.523) 

1.082*** 
(0.176) 

1.046*** 
(0.177) 

Time: year of adoption of EU act  -6.731*** 
(0.918) 

 -0.047*** 
(0.006) 

Constant 398.271*** 
(11.712) 

13905.306*** 
(1841.893) 

-0.377*** 
(0.080) 

93.697*** 
(12.121) 

R² 0.217 0.227   
Cox & Snell R-Squaret   0.121 0.134 
-2 Log-Likelihood   4 948.157 4 887.582 

Notes: Standard errors in parentheses. *p < 0.1; **p < 0.05.; ***p< 0.01. All analyses were done by using SPSS.  
Source: Author’s own compilation based on dataset EEA sec law (only directives and regulations). 

 

Table 16 summarises the results of the regression analyses. Again, it turned out that all varia-

bles have a highly significant impact on the effectiveness of the EEA. Except for the variable 

interdependence all effects have the expected direction. Moreover, the analysis shows a sig-

nificant increase in the speed of incorporation into the EEA over time (see also Chapter 8.1). 

                                                      

55  Some variables can only be empirically tested when EU acts awaiting their incorporation on 31 December 
2015 are excluded from the model. Hence, there are no longer censored values and the Cox proportional 
hazards model can be replaced by a linear regression model. Nevertheless, I have also applied the Cox pro-
portional hazards model. The results showed the same significant effects as the linear regression model.  

56  Testing the remaining indicators, the regression model shows that the indicator EEA relevance is no longer 
significant if we include a time variable. This can be explained by the fact that the indication of EEA rele-
vance has become more consistent over time (see Chapter 7). 
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If we compare the effect of the different variables based on the standardised regression coef-

ficient (not reported in Table 16), we can detect a particularly large effect for the variables 

institutional compatibility (0.312, model 2) and salience (0.192, model 2). The low R2 in the 

linear regression models indicates that the independent variables only partially reflect the 

variance in the dependent variable. Hence, to fully explain the EEA’s effectiveness we also 

have to consider other explanatory factors (see Chapter 6). Taking into account the high com-

plexity of the EEA’s institutional framework and policy cycle as well as the high specificity of 

EU secondary law, the low R2 is not surprising and not alarming.  

To sum up, in this chapter I have shown that specific characteristics of an EU act can signifi-

cantly slow down the speed of incorporation of an EU act into the EEA Agreement. The ob-

served effect is particularly strong for EU acts that are not compatible with the EEA’s two-pillar 

structure. For instance, the median time to incorporation of an EU act that has not required 

substantial adaptations is 280 days while it is 904.5 days for EU acts with such adaptations. 

However, due to the high number of EU acts included in the dataset as well as the complexity 

and high specification of EU secondary law, the operationalisation of policy-related factors is 

never fully adequate. For instance, Norway is known to have delayed the incorporation of 

various directives on food additives (Directive 94/35/EC on sweeteners for use in foodstuffs, 

31994L0035; Directive on colours for use in foodstuffs, 319994L0036; Directive 95/2/EC on 

food additives other than colours and sweeteners, 31995L0002, JCD 105/2001) based on them 

being misfits with existing legislation (EEA Review Committee 2012: Chapter 6). The same was 

true for Iceland and the so-called food law package (Jonsdottir 2013: 131ff.) which contained 

various EU acts related to food safety such as Regulation (EC) No 178/2002 which established 

the European Food Safety Authority (32002R0178; see JCD 133/2007-137/2009). Despite the 

claims of regulatory misfit, most of these EU acts have been incorporated without country-

specific adaptations. Recent examples of strategic delays in incorporation are the Third Postal 

Directive (32008L0006) or the Deposit Guarantee Schemes Directive (32014L0049) which are 

still under scrutiny for incorporation although there is no doubt about the EEA relevance of 

these EU acts. From today’s point of view, it is rather unlikely that Norway or any other EEA 

EFTA states will receive a country-specific adaptation when these EU acts are finally incorpo-

rated into the EEA Agreement.  

Moreover, I argue that EU acts with institutional or country-specific adaptations have to be 

seen as the ‘tip of the iceberg’ of the complex and lengthy assessment of EEA horizontal chal-

lenges. This argument will be taken up again in Chapter 9 in order to explain that the specific 

characteristics of differentiation within EEA law are not only based on concerns about national 

sovereignty and identity, or different preferences and capabilities but are, instead, mainly pro-

cess-based instead. To this end, in the next section, I present some empirical data on the effi-

ciency of the EEA EFTA procedures at different stages.  

8.3 EEA EFTA procedures   

The EEA EFTA states currently use three different procedures to incorporate EU law into the 

EEA Agreement. EU acts subject to the simplified procedure are not incorporated by a JCD and 
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thus should not cause delays. Moreover, the fast-track procedure was not applied before 

2015. Hence, the empirical analysis presented in this chapter is mainly based on the standard 

procedure. In this subchapter, I therefore briefly address some specific features of the stand-

ard procedure. The analysis is based on an unpublished report that contains specific dates 

referring to the position of an EU act within the EEA’s policy cycle. The report does not provide 

the same information for all EU acts and sometimes includes contradicting data. However, by 

extensive cross-checking with different data sources I was able to isolate a representative 

sample of 2 916 EU acts adopted and incorporated between 2003 and 2012. First of all, how-

ever, I focus on the time required by the EEA EFTA states to fulfil the constitutional require-

ments as indicated in a JCD. The subchapter concludes with a very brief examination of the 

efficiency of the fast-track procedure. The analysis is based on preliminary data that were 

provided by the EFTA Secretariat.  

8.3.1 Time to ratification of constitutional requirements 

The EEA does not provide for the transfer of legislative powers of the EEA EFTA states to an 

EEA institution (Baur 2016a: 63). Hence, during the negotiations of the EEA Agreement, it was 

deemed necessary for the EEA EFTA states that the entry into force of a JCD is suspended if 

the adoption of the JCD requires parliamentary consent or – in the case of Liechtenstein – a 

referendum (ibid.: 63). The contracting parties therefore agreed on Article 103 of the EEA 

Agreement according to which a JCD and the EU acts contained within cannot enter into force 

in the EEA until the EEA EFTA state that indicated constitutional requirements notifies the 

EFTA Secretariat and all other contracting parties of the fulfilment of these requirements. 

However, Article 103 also states that if, upon the expiry of a period of six months after the 

adoption of a JCD, the notification of fulfilment of constitutional requirements has not been 

given, the JCD shall be applied provisionally unless such a provisional application is not possi-

ble for an EEA EFTA state. The practical relevance of this paragraph is unclear (see Baur 2016a: 

64f.) but was recently addressed by the EFTA Court (Case E-17/11 - Aresbank S.A. v Lands-

bankinn hf., Fjármálaeftirlitið (the Financial Supervisory Authority) and Iceland; see also Euro-

pean Commission (2012: 7) for a critical comment on the EEA EFTA states’ behaviour).  

Figure 37 shows the Kaplan-Meier estimates for JCDs for which the EEA EFTA states have 

pointed out the need to fulfil constitutional requirements. The first panel of Figure 37 displays 

the length of time between the adoption of a JCD with the need to fulfil a certain state’s con-

stitutional requirements and its entry into force. By contrast, the other three panels illustrate 

the length of time between the adoption of a JCD and the reported date for the fulfilment of 

the constitutional requirements by the respective EEA EFTA state (‘time to ratification’). The 

empirical analysis detects that the time to ratification is particularly long for constitutional 

requirements registered by Iceland. On average (median), it takes 283 days until Iceland fulfils 

its constitutional requirements compared to 185.5 days for Norway and 176.5 days for Liech-

tenstein. However, the maximum time to ratification was detected for Norway where it took 

2 450 days until the Norwegian parliament ratified the decision of the EEA Joint Committee 

that incorporated Directive 2004/52/EC on the interoperability of electronic road toll systems 

into the EEA Agreement (32004L0052, JCD 89/2006). The empirical analysis also shows that 
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the median time to ratification is very similar for Liechtenstein and Norway. However, in Nor-

way notification of the fulfilment of constitutional requirements was still pending 360 days 

after their adoption for 46 JCDs, whereas there are only three cases where the period of ful-

filment was longer than 360 days in Liechtenstein. The fast ratification of constitutional re-

quirements by Liechtenstein confirms the rather weak involvement of the Liechtenstein Par-

liament in the administration of EEA matters as well as strong political support for EEA mem-

bership in Liechtenstein.  

Figure 37: Kaplan-Meier estimates for JCDs with constitutional requirements, 1994-2014 

 
Note: The dotted lines indicate the median value.  
Source: Author’s own compilation based on dataset EEA sec law. 

 

The time to ratification for JCDs with constitutional requirements varies over time. To consider 

this variation, Figure 38 shows the median time to ratification for all JCDs with constitutional 

requirements adopted in the respective year. Whereas in Liechtenstein the time to ratification 

does not change much over time, we can observe strong variation for Norway and Iceland. 

Similar to the overall speed of incorporation (see Chapter 8.1) we can observe undulations 

where a period with a high median time to ratification is followed by a period with a low me-

dian time to ratification. This applies in particular to Iceland where the median time to ratifi-

cation was high in the early years of the EEA and again between 2005 and 2011. To explain 

this variation further research about parliamentary procedures and support for EEA matters 

would be necessary.  
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Figure 38: Median time to ratification of JCDs with constitutional requirements  

 
Note: The number of JCDs with constitutional requirements varies over time and by member state. Hence, for 
some years there were only very few cases. 
Source: Author’s own compilation based on dataset EEA sec law. 
 

8.3.2 Stages of the EFTA procedure 

The standard procedure to incorporate EU acts into the EEA Agreement extends over different 

stages and includes various players. In a nutshell, I argue that at least five relevant dates are 

necessary in order to measure the efficiency of the standard procedure. Figure 39 shows the 

survival curves related to the following steps of the standard procedure: transmission of the 

standard sheet; return of the standard sheet; clearance of the draft JCD by the working group; 

clearance of the draft JCD by the subcommittee; adoption of the JCD. To assess the efficiency 

of the standard procedure we have to focus on the distance between two survival curves. The 

larger the distance between two survival curves, the more time is spent on the respective 

stage of EEA decision-making.   

The first survival curve illustrated in Figure 39 considers the time between the adoption of an 

EU act and the transmission of its standard sheet to the EEA EFTA states by the EFTA Secretar-

iat. At most, it took the EFTA Secretariat 2 324 days to send the standard sheet to the EEA 

EFTA states (Directive 2003/35/EC providing for public participation in respect of the drawing 

up of certain plans and programmes relating to the environment; 32003L0035). On average 

(median), however, the EFTA Secretariat sent out the standard sheet 11 days after the adop-

tion of an EU act and there are only very few outliers where the standard sheet was not trans-

mitted within 360 days after the adoption of the EU act.  

The second survival curve is based on the length of time between the adoption of an EU act 

and the date when all EEA EFTA states have returned the respective standard sheet to the 

EFTA Secretariat. On average (median), all EEA EFTA states returned the standard sheet 107 

days after the adoption of the respective EU act. However, from an analytical point of view, 

the time between the date of transmission of the standard sheet and the date of return of the 

standard sheet is even more interesting. At most, it took the EEA EFTA states 1 868 days to 

return the standard sheet to the EFTA Secretariat (Directive 2006/52/EC on food additives 

other than colours and sweeteners; 32006L0052). Again, the number of such outliers is rather 

small but still four times higher than for the transmission of the standard sheet. In total, for 8 

per cent of the EU acts it took the EEA EFTA states more than 360 days to return the standard 

sheet to the EFTA Secretariat.  
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After the EEA EFTA states return the standard sheet, the EFTA Secretariat prepares the draft 

of a JCD which then has to be cleared by the respective EFTA working group and later on by 

the respective EFTA subcommittee. The empirical analysis of the length of time between the 

date of return of the standard sheet and the date of clearance by the working group or sub-

committee shows again that the median and the share of outliers is rather low. For instance, 

the median for the time between the date of return of the standard sheet and the date of 

clearance by the working group is 26 days and for less than 2 per cent of the examined EU acts 

it took more than 360 days for the respective working group to clear the draft JCD after the 

return of the standard sheet. However, there are again a few EU acts where clearance lasts 

several years.  

After the subcommittee has cleared the draft of a JCD it is handed over to the EU (since 2011, 

the European External Action Service (EEAS)). In this regard, Figure 39 shows a rather large 

distance between the survival curve for the adoption of a JCD and the survival curve for clear-

ance by the subcommittee. This distance indicates the long time needed for the final step(s) 

of the EEA decision-making procedure. Indeed, on average (median), it took 121 days from 

the clearance of the draft JCD by the subcommittee to the final adoption of the JCD. For more 

than 6 per cent of the EU acts this procedural step took more than 360 days.  

Figure 39: Major steps of the standard procedure, 2003-2012 (EU, JCD) 

        
Note: The calculation is based on the document date of an EU act and not the date of its publication. Due to 
missing data, the number of cases varies for each survival curve. Cross-checks with the entire population confirm 
the representativeness of the sample.  
Source: Author’s own compilation based on dataset EEA sec law (adjusted population).  

 

There are different deadlines for the different steps in EEA decision-making. Hence, to explain 

the delays in the decision-making process of the EEA, it is not sufficient to compare the time 

required to complete the specific steps of EEA decision-making. Instead, we have to examine 

whether the deadlines for the specific steps were kept or not. To this end, the following dead-
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lines have been applied to the EU acts included in the dataset: (i) one week between the adop-

tion of an EU act and the transmission of the standard sheet;57 (ii) six weeks for returning the 

standard sheet; and (iii) two weeks for the subcommittee to clear the draft JCD.  

Figure 40: Share of EU acts with missed deadline, 2003-2012 (EU, JCD)58 

 

Note: The calculation for the transmission of the standard sheet is based on the date of document and not the 
date of publication of an EU act.  
Source: Author’s own compilation based on dataset EEA sec law (adjusted population). 
 

Figure 40 shows the share of EU acts where the deadline for the specific step of the procedure 

was missed. In total, 61.2 per cent of the standard sheets were sent out late by the EFTA Sec-

retariat. Likewise, the EEA EFTA states failed to meet the deadline to return the standard sheet 

in at least 62.1 per cent of the examined EU acts. In contrast to the returning of the standard 

sheet, where all EEA EFTA states had approximately the same share of missed deadlines, we 

can observe different speeds across the EEA EFTA states at subcommittee level. While Iceland 

                                                      

57  The formal reference point would be the date of publication and not the date of document.  
58  In 2013 the Standing Committee made a similar assessment of the speed of incorporation at the different 

stages of the EEA decision-making process (unpublished report). The assessment was based on a shorter 
sample period (2008-2013) and thus contained fewer EU acts. Nevertheless, the results are very similar to 
the results presented in Figure 40 except for the fact that the Standing Committee detected a much lower 
share of EU acts where the deadline for sending out the standard sheet could not be kept (only 35.2 per 
cent). This difference can be explained by the fact that the Standing Committee used the date of publication 
instead of the date of document. 
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missed the deadline for 59.6 per cent of the examined EU acts, Liechtenstein failed to clear 

the draft JCD within the deadline in just 25.1 per cent of the examined EU acts. The second 

and third panel show the extent by which the deadline was missed.  

To sum up, the empirical analysis of the speed of EEA decision-making has shown that the 

required time to complete an individual step of the EEA decision-making process is particularly 

long for the returning of the standard sheet by the EEA EFTA states and for the final adoption 

of the JCD after clearance by the subcommittee. Hence, the assessment of an EU act within 

the EEA EFTA states and the final interactions between the EU and the EFTA pillar are the most 

time-consuming stages of EEA decision-making. However, the empirical analysis has detected 

that delays occur throughout the entire EEA decision-making process. In addition, there are 

various outliers, i. e. EU acts with a particularly long delay, at every stage of the process indi-

cating the complexity of the EEA’s policy cycle. Finally, the empirical analysis of the standard 

procedure has shown that the main work related to the incorporation of new EU law is exerted 

within the EFTA pillar. In its review of the EEA, the European Commission (2012: 6) pointed 

out this issue as ‘a notable advantage to EEA EFTA countries over the EU with regards the 

scope and pace of the incorporation process’. Indeed, the allocation of the main responsibility 

for drafting the JCD to the EFTA pillar in combination with the late submission of the draft JCD 

limits the impact of the EU and its member states. 

Future research may also have to address EEA decision-making from the perspective of ‘mul-

tilevel governance’ (Marks 1992). It is unclear to what extent private stakeholders are involved 

in the incorporation of new EU secondary law into the EEA Agreement. Gullberg (2015) shows 

that Norwegian interest groups and firms are well connected with their European umbrella 

association and are interested in early participation and alliance building. However, she does 

not specifically address the interactions between those players and the Norwegian govern-

ment regarding the incorporation of EU secondary law into the EEA Agreement. The fact that 

the time required by the EEA EFTA states to return the standard sheet is higher than for the 

completion of the other stages of EEA decision-making confirms that the scrutiny of an EU act 

at a national level is particularly time-consuming. This can be seen as an indication for the 

inclusion of non-state players but first has to be proved by more specific analysis.   

In May 2014 the EEA EFTA states agreed on the introduction of the so-called fast-track proce-

dure. The fast-track procedure applies to EU acts, that, by their nature, (i) do not raise any EEA 

horizontal challenges, (ii) do not need any adaptations, and (iii) do not call for any constitu-

tional requirements (EFTA Secretariat 2016: 6). To identify for which EU acts the fast-track 

procedure is suitable, the Standing Committee lists various working groups as well as specific 

issues related to these working groups. Based on this list, the EFTA Secretariat makes a rec-

ommendation whether an EU act is subject to the fast-track procedure which then has to be 

confirmed by the EEA EFTA states (see Chapter 3.1.2 for more details).  

Figure 41 shows the survival curves for all EU acts incorporated between 1 January 2015 and 

31 August 2016 by the standard procedure (black line) and the fast-track procedure (grey line). 

The incorporation of EU acts subject to the fast-track procedure proceeds significantly faster 

than for EU acts subject to the standard procedure. Hence, the empirical analysis of the fast-
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track procedure, though, based on preliminary data, shows promising results of the EEA EFTA 

states’ efforts to increase the EEA’s speed of incorporation. Its introduction has therefore to 

be evaluated as a success. Interview evidence suggests that this also seems to be confirmed 

by the EEA experts of the EEA EFTA states. However, from an academic point of view, it might 

be too early to make an assessment of the effects of the fast-track procedure. In particular, 

such an assessment would also have to take into account how often the EEA EFTA states op-

posed the recommendation of the EFTA Secretariat or how often the EFTA Secretariat 

launched the fast-track procedure outside the predefined criteria.  

Figure 41: Speed of standard and fast-track procedure (JCD 2015 to August 2016)  

                

Source: Author’s own compilation based on dataset EEA sec law (adjusted population). 

 

The future success of the fast-track procedure will be decided by whether the EEA EFTA states 

can provide clear criteria that ensure a (quasi-)automatic identification of EU acts that can 

undergo the fast-track procedure. Thus far, the experience of the fast-track procedure shows 

that a substantial share of EEA relevant EU acts are so-called ‘straightforward’ acts which do 

not raise any horizontal challenges. However, until the fast-track procedure was introduced, 

the EEA’s speed of incorporation suffered because the EEA EFTA states first had to assess each 

EU act for EEA horizontal challenges, even though, it was unlikely that such EEA horizontal 

challenges existed in the EU act in question. That said, I assume that, not the assessment itself 

was the problem, but the coordination of involving different players and levels. In this regard, 

an efficient procedure to incorporate EU law into the EEA Agreement defines clear responsi-

bilities and deadlines and above all, includes an institution that is able to monitor progress in 

the decision-making process. Theoretically speaking, this leading role should be carried out by 

the EFTA Secretariat based on the newly established EEA-lex database. However, it is unclear 

whether the EEA EFTA states indeed are ready to provide the EFTA Secretariat the necessary 

resources and enhance its status in order to control for an efficient rule adoption.  

To sum up, this chapter has provided an empirical analysis of the EEA’s speed of incorporation 

over the last 20 years. It has detected serious delays in the incorporation of new EU secondary 
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law into the EEA Agreement during the entire period of analysis, concluding that the mecha-

nism of incorporation of EU secondary law into the EEA Agreement has been less automatic 

than commonly stated. Nonetheless, the time required to incorporate an EU act into the EEA 

Agreement varied over time with several periods of faster and slower incorporation. Generally 

speaking, however, the speed of incorporation of the EEA has tended to increase over time, 

in particular for technical EU acts. There are various policy-related factors, such as functional 

ambiguity or institutional incompatibility that can explain the delays occurred in the incorpo-

ration of EU secondary law into the EEA Agreement. The variable salience has shown that the 

search for domestic legitimacy for an EU act delays its incorporation into the EEA Agreement 

as well. In some cases, the possibilities to delay the incorporation of an EU act because it was 

a regulatory misfit were also used by the EEA EFTA states as a ‘safety valve to ease the political 

pressure’ (EEA Review Committee 2012: Chapter 6; quote based on European Commission 

2012: 8). With regard to EFTA procedures the EEA’s speed of incorporation has been nega-

tively affected by the lack of clear responsibilities and indistinct deadlines. Finally, the delays 

which were observed may also be due technical reasons, such as the need for translation or 

the lack of efficient data management. 

The highly significant impact of policy-related factors on the EEA’s speed of incorporation un-

derlines the fact that the conditions for effective external differentiation cannot be reduced 

to the institutional set-up of an agreement. Instead, in a dynamic model of external differen-

tiation, the conditions for effectiveness are also shaped by the specific requirements of an EU 

act. In a nutshell, I argue that the obligation to continuously incorporate new EU secondary 

law into the EEA Agreement contains two main challenges: First, the EEA EFTA states have to 

find a way to automatically identify EU acts that do not raise EEA horizontal challenges. In this 

regard, the introduction of the fast-track procedure has promising results but still has to be 

proven in the long run. Second, the EEA EFTA states and the EU have to agree on a horizontal 

approach to avoid an ever-increasing number of ad hoc rules that ensure the compatibility of 

EU acts, including EEA horizontal challenges, with the EEA’s two-pillar structure. However, 

thus far, such a horizontal approach is not in sight.  

The future development of the EEA’s speed of incorporation will also be determined by the 

practical consequences of different legal standards that occur because of delayed incorpora-

tion of EU secondary law into the EEA Agreement. Theoretically, different legal standards can 

have two opposite effects. First, single market stakeholders face different legal requirements 

when operating in the EU or the EEA EFTA states, which can lead to competitive advantages 

for operators based in the EEA EFTA states (European Commission 2012: 8). Second, the ‘citi-

zens and businesses of the EEA EFTA states and the products originating in those countries (…) 

would not be able to benefit from the effects of the internal market (…), as long as the EU 

acquis is not incorporated formally into the EEA Agreement’, even if, the national legislation 

of an EEA EFTA state corresponds to the EU acquis in that area (ibid.: 6). Both effects infringe 

on the homogeneity and legal certainty of the EEA and thus undermine its authority and legit-

imacy. However, whereas in the first instance the EEA EFTA states actually benefit from a de-

layed incorporation, in the second they face negative externalities. Over the last 20 years we 

have observed both effects but without knowing which one occurred more often.  
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Recently, however, the ‘concept of passport’ is stated to have ‘gradually emerged’ in particu-

lar in the free movement of services (European Parliament 2017: 1). Put simply, a passport 

enables the businesses addressed in the respective EU act to provide their services throughout 

the EU ‘under the license granted by their home country and under the home country super-

vision’ (ibid.: 1). The EEA EFTA states are the only non-EU member states to which passporting 

rights are available whereas other third-countries can only ask for the so-called ‘equivalence’ 

treatment which is a much more ‘piecemeal approach’ (ibid: 2). To benefit from those pass-

porting rights, however, the EEA EFTA states have first to incorporate an EU act into the EEA 

Agreement. That said, a gradual rise of the concept of passport is expected to put the EEA 

EFTA states more often at a disadvantage if the incorporation of EU secondary law is delayed.  

To circumvent the negative externalities of a delayed incorporation an EEA EFTA state may 

implement the respective EU acts autonomously in their national legal order. For instance, in 

the financial services sector Liechtenstein has implemented several EU acts although those EU 

acts were not yet incorporated into the EEA Agreement. To this end, Liechtenstein applied 

exactly the same implementation technique as it usually uses to implement EEA secondary 

law but with the exception that it directly referred to the EU’s Official Journal instead of the 

respective annex of the EEA Agreement (see e. g. LGBl. 2014.348). The Constitutional Court of 

Liechtenstein has recently confirmed that this implementation technique is under specific cir-

cumstances compatible with the Liechtenstein constitution (StGH 2015/81). By contrast, ac-

cording to the European Commission (2012: 6) under the current legal system such an imple-

mentation approach ‘does not represent an acceptable option for the EU’ in order to compen-

sate for the uneven willingness among the EEA EFTA states to incorporate new EU law into 

the EEA Agreement.  

These examples anticipate an increasing controversy on the concrete effects of a delayed in-

corporation of the EU secondary law into the EEA Agreement. Taking into account the recent 

developments in the EU and in particular the rhetoric used in the context of the United King-

dom’s withdrawal from the EU (Brexit), we can expect that the EU will in the future be more 

eager to oppose any attempt by the EEA EFTA states to selectively incorporate EEA relevant 

EU secondary law or to strategically delay the incorporation of an EU act into the EEA Agree-

ment. Subsequently, the EU might be more willing to use the procedure provided in Article 

102 of the EEA Agreement. As I described in detail in Chapter 3.1.2, Article 102 of the EEA 

Agreement stipulates that the parts of the Annex of the EEA Agreement directly affected by 

the EU act in question can be suspended if the EEA EFTA states reject or delay its incorporation 

into the EEA Agreement.  

Due to the EU’s superior bargaining power this mechanism forces the EEA EFTA states into 

quasi-automatic incorporation of EU secondary law into the EEA Agreement and thus into de-

pendence on the EU decision-making process. As a result, we might conclude that with Article 

102 the EEA Agreement itself provides the most efficient tool to ensure incorporation of EU 

secondary law into the EEA Agreement in due time. However, in this chapter I have shown 

that in some cases the reasons for the delayed incorporation cannot be reduced to different 
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preferences of the EU and the EEA EFTA states. Instead, delays are also caused by the assess-

ment and the existence of the so-called EEA horizontal challenges which are related to the 

EEA’s complex institutional set-up and its indistinct functional scope. In the absence of a hor-

izontal approach to solve problems caused by the institutional or functional incompatibility of 

EU secondary law with the EEA Agreement, the stricter application of Article 102 of the EEA 

Agreement by the European Commission would be controversial and conflict the principle of 

loyal cooperation. As a result, in the long run it would probably undermine the EEA EFTA 

states’ commitment to the EEA and European integration. This is likely to explain why the EU 

so far has mostly sought to address delays through discussion and not coercion (European 

Commission 2012: 8; see Chapter 3.1.2).  
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9 Differentiation in the EEA  

Effective rule adoption requires that EU acts relevant to the EEA Agreement are incorporated 

into the EEA Agreement timely and completely. By contrast, an incomplete incorporation of 

an EU act into the EEA Agreement causes differentiation which is the ‘territorially unequal 

formal validity of EU legal rules’ (Duttle et al. 2016: 5). Such differentiation within the EEA’s 

functional scope violates the EEA’s homogeneity and prevents a level playing field for busi-

nesses in the EU and the EEA EFTA states. Put simply, differentiation in the EEA occurs if at 

least one EEA EFTA state is exempted from the application of an EU act that governs an EU 

policy that is an intrinsic part of the integration provided by the EEA Agreement.  

Thus far, most scholars have examined differentiated integration only at the level of primary 

law. This also applies to the integration of the EEA EFTA states which is generally labelled as 

external differentiation that is ‘characterized by sector-specific homogeneity in a relationship 

that, overall, remains characterized by too much heterogeneity for full membership’ (Leuffen 

et al. 2013: 128). However, there is also differentiation at the level of secondary law within 

the EEA. Such differentiation ensues between the EU states and the EEA EFTA states or among 

the EEA EFTA states. This chapter will analyse the extent and logic of differentiation in the EEA 

at the level of secondary law.  

An incomplete incorporation of an EU act into the EEA Agreement usually means that an EU 

act is incorporated with EEA specific adaptations. However, there are also other sources of 

differentiation in the EEA, such as decisions made by the EFTA Surveillance Authority (ESA) or 

so-called sectoral adaptations that are anchored in the annexes or protocols of the EEA Agree-

ment and exempt simultaneously an EEA EFTA state from the application of several EU acts. 

On the other hand, not every EEA specific adaptation generates differentiation.  

In this chapter I therefore first describe the two main types of differentiation: ad hoc differ-

entiation and sectoral differentiation. At the same time, I provide some descriptive statistics 

on differentiation within EEA secondary law. In addition, I provide an overview of other tailor-

made arrangements that due to their informal character cannot be defined as differentiation 

but still have an effect on the homogeneity of the EEA. The first subchapter concludes with an 

analysis of the explanations and effects of the various opt-outs and tailor-made arrangements 

of Liechtenstein.  

In the second subchapter I shift focus from the EEA to the overall relations of the EEA EFTA 

states with the EU. To this end, I examine which other agreements the EEA EFTA states have 

concluded with the EU and to what extent those agreements contain references to EU sec-

ondary law. To disentangle the intricacy of different opt-outs in different agreements I present 

a new typology of external differentiated integration that is based on the distinction between 

first-order differentiation and second-order differentiation. First-order differentiation com-

prises all EU acts that are not subject to the scope of an EEA EFTA state’s legal relations be-

tween the EU and an EEA EFTA state while second-order differentiation considers specific ex-

emptions from the validity of EU secondary law within the scope of an EEA EFTA state’s legal 

relations with the EU. The subchapter concludes by describing three distinct logic of external 
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differentiation that describe the contexts, catalysts, and mechanisms of the EEA EFTA states’ 

external differentiated integration. In this vein, the analysis shall advance the search for effec-

tive external differentiated integration by showing that differentiation in the EEA is not only 

the result of heterogeneous preferences and capabilities but also due to its lengthy proce-

dures and complex institutional set-up.  

9.1 Differential validity of EEA secondary law 

Arguably, EEA specific adaptations shall ensure the EEA’s two-pillar structure and compensate 

for the EEA EFTA states’ limited access to EU policy-making by adjusting the scope of applica-

tion of an EU act to the EEA’s specific institutional context and the distinct preferences and 

capabilities of the EEA EFTA states. As mentioned in Chapter 3.1.2, thus far, there is no sys-

tematic analysis of EEA specific adaptations to EU acts. This is no surprise taking into account 

the difficulty to provide a consistent coding of those adaptations. Indeed, in Chapter 3.1.2 I 

distinguish seven different analytical dimensions in order to consider the different features of 

EEA specific adaptations. Although all types of EEA specific adaptations can affect the effec-

tiveness of rule adoption, in the remainder of this chapter I focus on EEA specific adaptations 

that formally exempt at least one EEA EFTA state from the validity of an EU act. In this vein, I 

refrain from analysing purely institutional or regulatory adaptations (see Figure Ax 8 for some 

descriptive statistics on those adaptations). 

9.1.1 Typology of differentiation 

Focusing on differentiation diminishes the complexity of the analysis of EEA specific adapta-

tions. Nonetheless, some distinctions still have to be made. First, I distinguish between sec-

toral differentiation and ad hoc differentiation. Ad hoc differentiation always refers to a dis-

tinct EU act and is based on an EEA specific adaptation that is recorded in the annexes and 

protocols of the EEA Agreement next to the respective EU act. By contrast, sectoral differen-

tiation does not refer to a specific EU act but to an entire EU policy in terms of a whole annex 

or chapter of an annex of the EEA Agreement. In this vein, an EEA EFTA state is automatically 

exempted from all EU acts related to this EU policy including the future amendments of those 

EU acts. Thereby, sectoral differentiation is based on a sectoral adaptation that is mostly men-

tioned at the very beginning of a specific annex or protocol of the EEA Agreement.  

Ad hoc and sectoral differentiation have the same sources. They were either included in the 

initial EEA Agreement or have been introduced by a decision of the EEA Joint Committee (JCD). 

In the case of Liechtenstein, we also have to consider Decision 1/1995 of the EEA Council which 

defined the conditions of Liechtenstein’s EEA accession that was delayed after Switzerland 

opted out of the EEA Agreement due to a popular referendum (Frommelt and Gstöhl 2011). 

In practice, ad hoc differentiation may also result from decisions of ESA. In this chapter, how-

ever, I forgo analysing differentiation that is based on decisions of ESA except for some tailor-

made arrangements of Liechtenstein that I will address in Chapter 9.1.3.  
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To examine differentiation within EEA secondary law I also distinguish between general dif-

ferentiation that applies to all EEA EFTA states and country-specific differentiation that applies 

only to a specific EEA EFTA state. Put simply, differentiation in the EEA can exempt all EEA 

EFTA states at the same time or the exemption is only valid for a specific EEA EFTA state. From 

an analytical perspective it is also useful to distinguish temporary and permanent differentia-

tion as well as full differentiation and partial differentiation. In the case of full differentiation, 

an opt-out covers the entire EU act while partial differentiation only includes opt-outs for a 

specific provision of an EU act. The distinction between temporary and permanent differenti-

ation considers the term of an opt-out.  

It is an important caveat that I do not count the number of provisions or articles of an EU act 

that are affected by an opt-out. To ensure the robustness of such a count we would have to 

distinguish between articles, annexes and recitals of an EU act, which is hardly feasible. By the 

same token the datasets used in this thesis do not contain a variable for the variation in rele-

vance of an EU act (see Chapter 5). In contrast to Duttle et al. (2016: 5) I also forgo distinguish-

ing between actual differentiation which is immediately applicable, and potential differentia-

tion, which requires further action. In this vein, the analysis does not address the actual reali-

sation of an opt-out. For instance, Jonsdottir (2013: 156) points out that although Iceland ‘was 

able to secure the right to apply for exemptions from certain aspects of the Electricity Directive 

based on its small size and isolated location (…) this possibility was not used by the Icelandic 

government’ (32003L0054; JCD 146/2005).  

From an analytical perspective it would be particularly interesting to compare the extent of 

differentiation for the EEA EFTA states with the extent of differentiation for the EU states. 

Indeed, if an EEA EFTA state has been exempted from a specific provision of an EU act I have 

examined whether this provision also includes exemptions for an EU state. Nevertheless, I 

forgo reporting this data as its robustness cannot be fully guaranteed and further research is 

required.  

Theoretically, it is possible that differentiation is anchored in an EU act and applies to the EEA 

EFTA states based on Protocol 1 of the EEA Agreement. This kind of differentiation has not 

been coded as the coding for this thesis is mainly based on the analysis of the EEA decision-

making and not on a content analysis of the EU act itself (see Duttle et al. 2016). Moreover, 

this kind of differentiation does not violate the EEA’s homogeneity as it provides the same 

opt-outs to the EU and the EEA EFTA states. In practice, however, I suggest that such differen-

tiation is a rather rare phenomenon as interview evidence suggests that the EEA EFTA states 

tend to anchor their demand for differentiation in explicit opt-out-clauses in the EEA Agree-

ment to ensure legal security.  

How do differentiations look in practice? The wording of sectoral differentiation is mostly 

straightforward. For instance, on the first page of Annex I of the EEA Agreement it is stated 

under the heading ‘sectoral adaptations’ that ‘(…) this Annex shall not apply to Liechtenstein 

as long as the application of the Agreement between the European Community and the Swiss 

Confederation on trade in agricultural products is extended to Liechtenstein’. By contrast, ad 
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hoc differentiation can have different shapes. Table 17 lists ten different examples for differ-

entiation within EEA secondary law. The table contains the number of the JCD stating the EEA 

specific adaption, the celex number of the EU act incorporated into the EEA Agreement, the 

wording of the EEA specific adaptation as well as the relevant wording of the EU provision to 

which the EEA specific adaptation is referring to.  

The first example concerns an EEA specific adaptation that with regard to the EEA EFTA states 

prolongs the transition period anchored in Article 4 of Regulation (EC) No 976/2009 as regards 

network services. Likewise, for Directive 2004/113/EC on the principle of equal treatment be-

tween men and women the EEA specific adaptation states a later date of transposition for the 

EEA EFTA states and thus a temporary exemption. However, such temporary exemptions are 

rather rare, presumably as a result of the already delayed incorporation of EU acts into the 

EEA Agreement (see Chapter 8).  

Examples 3 and 4 refer to general differentiation according to which specific EU provisions 

shall not apply to the EEA EFTA states. Arguably, such general differentiation results from the 

EEA’s specific functional scope that, for instance, does not cover the EU’s relation with third 

countries (e. g. 32006L0048; JCD 65/2008). Moreover, the contracting parties may agree on 

general differentiations due to the different levels of centralisation within the EU and the EEA 

EFTA pillar according to which the EEA EFTA states can be released, for instance from specific 

reporting obligations that apply to the EU states (e. g. 32006R0842; JCD 65/2008).  

Examples 5 to 8 refer to different EEA specific adaptations that expand differentiation that is 

anchored in an EU act to a specific EEA EFTA state. For instance, in its Decision 168/1999 the 

EEA Joint Committee states that the provisions of Directive 96/92/EC concerning common 

rules for the internal market in electricity shall for the purpose of the EEA Agreement be read 

with an adaptation that adds the words ‘Iceland and Liechtenstein’ to Article 24 of the EU 

directive. In this vein, the derogation set out in Article 24 also applies to Iceland and Liechten-

stein. By contrast, the examples 9 and 10 contain EEA specific adaptations that exclusively 

exempt at least one EEA EFTA state from the validity of an EU act or parts of this EU act as 

there is no similar exemption for EU states included in the respective EU act. 
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Table 17: Examples for ad hoc differentiation within the EEA secondary law  

No JCD Celex EEA specific adaptation Adapted EU provision 

1 137/ 
2012 

32009R0976 With regard to the EFTA States, the dates mentioned 
in Article 4 shall be understood to include an addi-
tional period of three years. 

Not later than 9 November 2011, Member States shall provide the Discovery and View 
Services in conformity with this Regulation 

2 147/ 
2009 

32004L0113 In Articles 5 and 17 the references to ‘21 December 
2007’ shall be read as ‘30 June 2010’. 

Member States shall bring into force the laws, regulations and administrative provi-
sions necessary to comply with this Directive by 21 December 2007 at the latest. 

3 65/ 
2008 

32006L0048 Articles 38(2) and 38(3) shall not apply The competent authorities shall notify the Commission and the European Banking 
Committee of all authorisations for branches granted to credit institutions having their 
head office outside the Community. (…) 

4 112/ 
2008 

32006R0842 Article 6 shall not apply By 31 March 2008 and every year thereafter, each producer, importer and exporter of 
fluorinated greenhouse gases shall communicate to the Commission by way of a re-
port, sending the same information to the competent authority of the Member State 
concerned, the following data in respect of the preceding calendar year: (…) 

5 15/ 
2001 

32000L0012 Article 61 shall apply to Norway Denmark may allow its mortgage credit institutions organised as cooperative societies 
or funds before 1 January 1990 and converted into public limited liability companies 
to continue to include joint and several commitments of members, (…). 

6 90/ 
2011 

32008R1008 The following is added to Article 16(9), second sub-
paragraph: ‘, as well as regional airports in Iceland 
and the four northernmost counties in Norway.’ 

(…) This period may be up to five years if the public service obligation is imposed on a 
route to an airport serving an outermost region, referred to in Article 299(2) of the 
Treaty. 

7 168/ 
1999 

31996L00092 in Article 24(3), the following shall be added to the 
last sentence: ‘, Iceland and Liechtenstein’ 

Member States which can demonstrate, after the Directive has been brought into 
force, that there are substantial problems for the operation of their small isolated sys-
tems, may apply for derogations from the relevant provisions of Chapter IV, V, VI, VII, 
which may be granted to them by the Commission. (…) This paragraph shall also be 
applicable to Luxembourg. 

8 36/ 
2005 

32004L0012 In Article 6(7), the words ‘, Iceland’ shall be inserted 
after the word ‘Ireland’ and ‘, the presence of rural 
areas and low population density’ shall be inserted 
after the word ‘areas’. 

Greece, Ireland and Portugal may, because of their specific situations, namely respec-
tively the large number of small islands, the presence of rural and mountain areas and 
the current low level of packaging consumption, decide to: (a) attain, no later than 30 
June 2001, lower targets than those fixed in paragraphs 1(a) (…). 

9 5/ 
1997 

31995R2964 The provisions of the Regulation shall not apply to 
Iceland and Liechtenstein as long as these States do 
not import or deliver crude oil. 

 

10 151/ 
2006 

32004L0008 The Directive shall not apply to geothermal cogenera-
tion as regards Iceland. 

 

Source: Author’s own compilation based on dataset EEA sec law. 
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9.1.2 Descriptive analysis 

The extent of differentiation shall be measured as the share of EU acts to which general or 

country-specific differentiation applies from the total number of EU acts in force in the EEA. 

In this subchapter I focus on the EEA secondary law in force on 19 March 2016 (see Chapter 

9.2 for other years). It is stipulated that an EU act is in force in the EEA if the current version 

of the annexes or protocols of the EEA Agreement published by the EFTA Secretariat contains 

a distinct reference to this EU act.59 As at 19 March 2016 I counted a total of 2 695 EU acts 

listed in the annexes and protocols of the EEA Agreement. The data, however, does not con-

tain EU acts that purely amend another EU act incorporated into the EEA Agreement.  

In a nutshell, there are mainly two possibilities how EU acts are anchored in the annexes and 

protocols of the EEA Agreement. First, a new EU act incorporated into the EEA Agreement 

receives a distinct number that indicates its position in the respective annex or protocol. Sec-

ond, there are numerous EU acts that do not have such a distinct number because they amend 

an EU act that has already been incorporated into the EEA Agreement. As a result, those EU 

acts are listed below the EU act that they are supposed to amend. In the remainder of this 

subchapter I label EU acts with a distinct place in an annex or protocol of the EEA Agreement 

as basic EU acts. However, it is an important caveat that this labelling does not correspond 

with the distinction between constituting law and amending law in the other datasets pre-

sented in this thesis. Indeed, I could not clarify as to when the EEA Joint Committee treats an 

EU act as basic law and when as amending law.  

The coding is based on the above-mentioned lines that distinguish between sectoral and ad 

hoc differentiation, general and country-specific differentiation as well as full and partial dif-

ferentiation.60 Figure 42 displays some descriptive statistics on the different types of differen-

tiation. The first panel of the figure shows the number of EU acts to which a specific type of 

differentiation applies. Based on this data the second panel of Figure 42 shows the share of 

EU acts with a specific type of differentiation from the total number of EU acts in force in the 

EEA at the time of analysis. On 19 March a total of 44 per cent of the EU acts in force in the 

EEA were differentiated which means that only 56 per cent of the EU acts in force in the EEA 

were fully valid for all EEA EFTA states.  

The third and fourth panel of Figure 42 display how this differentiation is distributed among 

the EEA EFTA states. Liechtenstein has by far the highest number of differentiated EU acts. At 

the time of analysis a total of 1 120 EU acts were not fully valid for Liechtenstein which corre-

sponds to a share of 41.6 per cent differentiated EU acts compared to 7.8 per cent for Iceland 

and 1.6 per cent for Norway. Moreover, most of the exemptions provided to Liechtenstein 

cover the entire EU act whereas in the case of Norway there are mainly partial exemptions 

                                                      

59  There is no consistent data on the EU secondary law in force in the EEA as EU acts recorded in the annexes 
and protocols to the EEA Agreement may no longer be in force in the EU. However, those methodological 
challenges are unlikely to affect the quality of the reported data and its interpretation.  

60  The data shows only very few EU acts with temporary differentiation. As a result, the distinction between 
temporary and permanent differentiation has not been further examined.  
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and only two full exemptions (both related to the membership in EU programmes; see JCD 

149/2015 (32013R1287) and JCD 158/2014 (32013R1381)). 

Figure 42: Differential validity of basic EU law in force in the EEA on 19 March 2016 

 

 
Source: Author’s own compilation based on dataset EEA sec law. 

 

Statistics on differentiation within EEA secondary law have to be interpreted with caution. For 

instance, in the case of Liechtenstein differentiation is mainly based on a single sectoral adap-

tation that exempts Liechtenstein from the validity of the EU acts contained in Protocol 47 

(Trade in wine) and Annex I (Veterinary and phytosanitary matters) of the EEA Agreement as 

well as the EU acts contained in Chapter XII (Foodstuffs) and XXVII (Spirit drinks) of Annex II of 
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veterinary issues and foodstuff (Liechtenstein 2015: 87). The annexes and chapters affected 

by this sectoral adaptation include many EU acts but most of them are very technical and thus 

are not politically salient or economically relevant. Hence, although this sectoral adaptation 
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the functioning of the EEA as it is confined to a single issue area.  
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that exempt an EEA EFTA state from the application of EEA secondary law. Both sectoral ad-

aptations applied only to Liechtenstein. The second sectoral adaptation is the so-called ‘spe-

cial solution’ which restricts the free movement of persons with regard to Liechtenstein 
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Legally speaking, it would also be possible to treat the last two recitals of Annex VIII (Right of 

establishment) as a sectoral adaptation because they restrict the right of establishment for 

non-nationals in the sectors of fisheries and fish processing of Norway and Iceland. However, 

because it was not possible to clearly demarcate the EU secondary law affected by these two 

opt-out clauses they were not considered in the analysis. The same applies to the sectoral 

adaptation in Annex II (Technical regulations, standards, testing and certification) which de-

fines the ‘principle of parallel marketability’ according to which Liechtenstein may apply Swiss 

technical regulations and standards deriving from its regional union with Switzerland in paral-

lel with the legislation implementing EEA secondary law (Frommelt and Gstöhl 2011: 41f).  

By contrast, historically, the EEA Agreement contained several sectoral adaptations which de-

fined the conditions of the EEA EFTA states’ accession to the EEA. For instance, in Annex XXII 

(Company law) a sectoral adaptation had set out a transition period up to three years as re-

gards Liechtenstein and two years as regards Norway and Iceland. Likewise, a sectoral adap-

tation exempted Iceland from the application of most EU acts included in Chapter I (Veterinary 

issues) of Annex I of the EEA Agreement. However, the sectoral adaptation also stated that 

the exemption shall be reviewed in 1995. As a result of this review the sectoral adaptation 

was changed in 1998 (JCD 68/1998) and again in 2007 (JCD 133/2007). At present Chapter I of 

Annex I still contains a sectoral adaptation that governs the validity of EEA secondary law for 

Iceland. However, no differentiation derives from this sectoral adaptation as it declares that 

all exemptions ‘shall be stated in relation to the specific act’.  

Although there are much more EU acts differentiated because of sectoral adaptations, ad hoc 

differentiation cannot be neglected. Indeed, ad hoc differentiation is spread over a wide range 

of policies (see also Figure Ax 9) and has occurred over the entire period of analysis. In the 

case of Norway, most exemptions do not apply to the entire EU act but to some specific pro-

visions. In this regard, it is an important caveat that partial differentiation is sometimes diffi-

cult to demarcate from regulatory measures.  

Two prominent examples for an opt-out clause for Norway (Aftenposten 2011) refer to Regu-

lation (EC) No 1881/2006 setting maximum levels for certain contaminants in foodstuffs 

(32006R1881; JCD 60/2009) as well as Directive 2004/54/EC on minimum safety requirements 

for tunnels in the Trans-European Road Network (32004L0054; JCD 10/2006). In the first ex-

ample an EEA specific adaptation gives Norway and Iceland the possibility to maintain a max-

imum level for dioxins and dioxin-like PCBs in marine oil. Due to the adaptation Norway and 

Iceland could prevent restrictions on the use and trade of cod-liver oil products which are 

popular in those two countries. By contrast, in the second example the EEA specific adaptation 

states an exemption from the obligation to include emergency exits in new tunnels. Taking 

into account the high number of tunnels with a low traffic volume in Norway the adaptation 

is intended to prevent an increase in the costs of infrastructure for Norway.  

The two examples refer to EU acts that do not contain opt-out clauses for the EU states. By 

contrast, most of the 42 EU acts stipulating differentiation for Norway also contain exemptions 

for EU states. For instance, in the case of Decision 2004/824 establishing a model health cer-

tificate for non-commercial movements of pets the EEA specific adaptations added Norway to 
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the list of EU states that apply specific provisions (32004D0824; JCD 92/2005). Likewise, the 

EEA specific adaptation to Regulation (EU) No 321/2013 concerning the technical specification 

relating to the rail system adds Norway to the list of states where due to specific environmen-

tal conditions certain requirements have to be met.  

Most of the EU acts with an opt-out clause for Iceland concern veterinary issues (see Jonsdottir 

(2013) for explanations of this ‘misfit’). In particular, Iceland is exempted from EU acts con-

cerning the movement of pet animals because the import of pets to Iceland might spread 

diseases. Iceland may also be exempted from the validity of an EU act due to its the rural and 

outermost area (32004L0012; JCD 36/2005), its small market size (32003L0054; JCD 146/2005) 

or the isolation of the Icelandic road system from the European road system (31998R1172; 

JCD 64/2002). Many of those exemptions are unlikely to have an effect on the functioning of 

the EEA and the EU’s internal market.  

The descriptive statistics presented in this chapter is based on the analysis of the EEA specific 

adaptations to the EU secondary law included in the annexes of the EEA Agreement. However, 

differentiation within the EEA can also be measured by the ESA’s implementation status data-

base (EFTA Surveillance Authority 2017b). The Implementation status database contains all 

directives and regulations referred to in the annexes to the EEA Agreement and provides in-

formation concerning the status of implementation of these directives as notified to the ESA 

by the EEA EFTA states. Again Liechtenstein has by far the highest share of EU acts where no 

implementing measures are necessary. In total 40.4 per cent of the EU acts included in the 

database on 1 March 2017 did not apply to Liechtenstein. By contrast, Iceland was not obliged 

to implement 15.8 per cent while Norway could refrain from implementing measures for 4.9 

per cent of the EU acts included in the database. The higher share of “differentiated” EU acts 

in the database of the ESA can be explained by some specific exemptions in the field of statis-

tics. Generally speaking, however, the results of the analysis based on the ESA’s implementa-

tion status database strongly corresponds with the analysis based on the EEA specific adapta-

tions as presented in this thesis.  

To sum up, the analysis of differentiation within EEA secondary law in force on 19 March 2016 

shows that the number of differentiated EU acts is very low for Norway. Moreover, most of 

the exemptions that apply to Norway only concern specific provisions of an EU act and most 

of those EU acts also contain exemptions for some EU states. Finally, most opt-outs are related 

to rather technical issues and are thus not politically or economically salient. These findings 

are in line with the analysis of the differentiation related to Iceland, even though the number 

of differentiated EU acts is slightly higher for Iceland as for Norway. Against this background I 

conclude that the amount and the extent of EEA specific opt-outs provided to Iceland and 

Norway do not violate the homogeneity of the EEA law and therefore do not decrease the 

EEA’s effectiveness.  

On the other hand, the number of differentiated EU acts for Liechtenstein is very high. In the 

following sections I therefore specifically analyse the patterns and effects of differentiation 

provided to Liechtenstein.  
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9.1.3 Liechtenstein’s opt-outs and tailor-made arrangements 

Due to its smallness Liechtenstein’s desire to adhere to international organisations was often 

met with scepticism. Within international organisations there were serious doubts whether 

very small states like Liechtenstein have the state capacity to comply with international obli-

gations. However, 20 years after Liechtenstein joined the EEA, its membership is mostly eval-

uated positively (Frommelt and Gstöhl 2011; Pelkmans and Böhler 2013; Council of the EU 

2016). To ensure the feasibility of its EEA membership Liechtenstein has increased the re-

sources of its public administration but has also developed various procedures and strategies 

to improve the efficiency in its day-to-day management of the EEA Agreement (see Chapter 

6.1.3). Nonetheless, taking into account the high number of differentiated EU acts of Liech-

tenstein, it is likely that Liechtenstein has widely benefited from various tailor-made arrange-

ments and several opt-out clauses.  

The most prominent opt-out clause for Liechtenstein is the so-called ‘special solution’ (JCD 

191/1999) which is based on a sectoral adaptation included in Annex V and VIII of the EEA 

Agreement. In a nutshell, the sectoral adaptation stipulates that nationals of Iceland, Norway 

and the EU states can take up residence in Liechtenstein only after having received a permit 

from the Liechtenstein authorities. However, in addition to this substantial restriction of the 

free movement of persons the adaptation text also outlines several obligations and guidelines 

how Liechtenstein has to implement the free movement of persons (see Frommelt and Gstöhl 

2011 or Frommelt 2016b for more details). For instance, the adaptation defines a net increase 

of the annually available number of residence permits for EEA nationals. In this vein the adap-

tation establishes a minimum number of permits that Liechtenstein has to issue to EEA citizens 

every year. The adaptation also states that Liechtenstein has to grant residence permits ‘in a 

way that is not discriminatory and does not distort competition’. Moreover, half of the permits 

available ‘shall be granted in accordance with a procedure that gives an equal chance to all 

applicants’. To implement this obligation Liechtenstein has introduced a biannual draw. Fi-

nally, the adaptation text includes a review clause and obliges Liechtenstein to report to the 

contracting parties and the ESA all information necessary to control the implementation and 

application of this special solution.  

Due to the ‘special solution’ Liechtenstein is the only EEA member that is allowed to apply 

quantitative restrictions for new residents even though its citizens enjoy full rights of free 

movement in the entire EEA. To explain this exceptional opt-out clause Frommelt (2016b) dis-

tinguishes three arguments. The first argument considers material aspects such as Liechten-

stein’s very small inhabitable area of rural character, its unusually high percentage of non-

national residents and employees or its vital interest to maintain its own national identity. 

These aspects are mentioned in the adaptation text in order to substantiate Liechtenstein’s 

demand for differentiation by indicating that its ‘absorption capacity’ is limited. Second, From-

melt points out the various institutional constraints of the ‘special solution’, such as the prin-

ciple of non-discrimination, the obligation to ensure equality of opportunity as well as the 

review clause and reporting obligation. Moreover, the ‘special solution’ does not apply to the 
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policy of family reunification and does not release Liechtenstein from the obligation to incor-

porate and implement the amendments of the respective EU acquis. Finally, numerous judge-

ments by the EFTA Court confirm that despite of the ‘special solution’ any preferential treat-

ment of nationals as well as any kind of residence requirements are not in line with the EEA 

Agreement.  

The third argument put forward by Frommelt refers to special political circumstances. In this 

regard, the most prominent aspect is obviously the smallness of Liechtenstein due to which 

Liechtenstein is unlikely to be seen as a precedence for other states. As result, interview evi-

dence suggests that the other contracting parties have responded to Liechtenstein’s demand 

for differentiation with indifference. Nevertheless, it took Liechtenstein several years to ne-

gotiate the special solution. In this negotiations Liechtenstein showed an amazing persistence 

but also benefitted from the safeguard clause anchored in Article 111 of the EEA Agreement 

and knew how to cleverly utilize the EEA’s institutional framework as well as its opportunities 

to offer side-payments and set up package deals (e. g. in the course of the EEA enlargement 

in 2004).  

The negotiations on the sectoral adaptation that established Liechtenstein’s ‘special solution’ 

took several years. The same applies to the above-mentioned sectoral adaptation that ex-

empts Liechtenstein from the application of the EU acts contained in Protocol 47 (Trade in 

wine) and Annex I (Veterinary and phytosanitary matters) of the EEA Agreement as well as the 

EU acts contained in Chapter XII (Foodstuffs) and XXVII (Spirit drinks) of Annex II of the EEA 

Agreement. Indeed, the adaptation was only possible after Switzerland and the EU concluded 

the Agreement on trade in agricultural products (Agriculture Agreement). Based on an Addi-

tional Agreement between the EU, Switzerland and Liechtenstein (JCD 97/2007; LGBl. 

2007.257) the EU secondary law covered by the Agriculture Agreement is extended to Liech-

tenstein. Put differently, while the EU acquis on veterinary issues and foodstuffs incorporated 

into the EEA Agreement was suspended the EU acquis on veterinary issues and foodstuffs 

contained by the Agriculture Agreement is extended to Liechtenstein. In this regard, the term 

‘extended’ means that the implementation of the EU secondary law into Swiss law automati-

cally applies to Liechtenstein. Hence, by the suspension of the respective parts of the EEA 

Agreement Liechtenstein could ensure conformity with Swiss legislation that is traditionally 

applied in Liechtenstein based on the Customs Union Treaty between Switzerland and Liech-

tenstein (LGBl. 1923.024) but could also avoid substantial investments in its administrative 

capacity that would have been required to ensure correct implementation of the respective 

EEA acquis. However, the comparison of the respective EEA acquis with the acquis of the Ag-

riculture Agreement shows considerable differences whereas the EEA acquis tends to be more 

exhaustive.61  

                                                      

61  Approximately 20 per cent of the EU directives and regulations contained in the Agriculture Agreement were 
never incorporated into the EEA Agreement. By contrast, almost 80 per cent of the EU acts in force on 19 
March 2016 to which the sectoral adaptation for Liechtenstein applies are not included in the Swiss-EU Agri-
culture Agreement.  
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Aside from the two sectoral adaptations the contracting parties have also agreed on numerous 

ad hoc differentiation. Again the supply for ad hoc differentiation is particularly high for rather 

technical issues such as statistics or some specific issues of the EU transport policy. Table 18 

names some of those ad hoc exemptions and the reasons for them. Existing analyses put for-

ward a great variety of explanations for differentiated integration, such as wealth and growth 

(Mattli 1999), distributional conflict (Plümper and Schneider 2007), democracy (Schimmelfen-

nig 2003), national identity (Gstöhl 2002a), treaty and accession negotiations (Winzen and 

Schimmelfennig 2016), and sovereignty concerns (Winzen 2016) (see Schimmelfennig (2016a: 

790) for more examples). Some of those explanations have also shaped the integration of the 

EEA EFTA states. However, they cannot fully explain differentiation within EEA secondary law. 

To systematise the numerous explanations for Liechtenstein’s exemptions from EEA second-

ary law, Frommelt and Gstöhl (2011: 43ff.) distinguish between opt-outs related to Liechten-

stein’s smallness and opt-outs related to its close relations with Switzerland. Frommelt 

(2016a: 153) examines more precisely how Liechtenstein’s opt-outs and tailor-made arrange-

ment can be linked to different aspects that are directly or indirectly related to its smallness 

including small market size (e. g. electronic communication networks, JCD 11/2004), limited 

administrative resources (e. g. EEA acquis on agriculture, JCD 97/2007), lack of a regulatory 

need (e. g. EEA acquis on inland waterways), small inhabitable area (e. g. property market/free 

movement of capital), limited natural resources (e. g. renewable energy sources, JCD 

102/2005), lack of specific infrastructure (e. g. combustion plants, JCD 147/2002) or Liechten-

stein’s vital interest to maintain its national identity (e. g. free movement of persons, EEA 

Council 1/1995). Finally, in the field of statistics, a small population might raise privacy con-

cerns which is why Liechtenstein is exempted from collecting such data (e. g. business statis-

tics, EEA JCD 123/2008).  

Table 18 summarises the various explanations and provides a brief description how they have 

to be interpreted. The table shows that differentiation within EEA secondary law has often 

very pragmatic reasons. Moreover, it is important to keep in mind that except for the ‘special 

solution’ regarding the free movement of persons, differentiation within EEA secondary law 

mostly occurs in very technical issue areas, such as statistics or veterinary matters and – within 

those issue areas – tends to reproduce itself (see Winzen and Schimmelfennig (2016: 18) for 

EU states at the level of primary law).  

The compilation of the differentiation within the EEA secondary law as presented in Figure 42 

does not consider all EU acts that do not fully apply to Liechtenstein. In addition to the above-

mentioned sectoral and specific opt-outs, Liechtenstein has also other tailor-made arrange-

ments that in practice trigger a territorially differential validity of formal EU obligations. Such 

tailor-made arrangements for Liechtenstein are mostly not written down in the EEA Agree-

ment or its annexes but are tacitly accepted by the ESA. However, because of their rather 

informal character they are not well known. 

The most interesting example of such a tailor-made arrangement is the implementation of 

certain directives of Annex II of the EEA Agreement by so-called ‘modular decrees’ (‘Modular-

verordnung’, Büchel 1999: 35). The complex procedure can be explained as follows: Based on 
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the law about the circulation of goods (LGBl. 1995.094), the government enacts a decree that 

implements a directive on a certain type of goods, for instance Directive 69/493/EEC on crystal 

glass (31969L0493, LGBl. 1998.126). However, the government decree includes only the basic 

principles about the circulation of the corresponding product as well as references to the re-

spective directive and its position in the annex of the EEA Agreement. Subsequently, Liechten-

stein does not adopt specific implementation measures but gives the respective directive di-

rect effect. Moreover, the government does not update a modular decree in case the corre-

sponding directive is amended because the modular decree stipulates that the currently valid 

edition of the directive results from the publication of the respective JCD. Put simply, Liech-

tenstein treats directives mentioned in modular decrees as well as their amendments in the 

same way as it treats EU regulations.  

Legally speaking, in the EU and the EEA, directives have to be implemented into domestic law 

by each member state (see Article 288 TFEU and the respective case law). Hence, Liechten-

stein’s waiver to implement certain directives can be seen as an offence of EEA law. It also 

threatens the legal certainty of the EEA law as well as the transparency of Liechtenstein’s legal 

order. Thus far, however, the renouncement to implement certain directives of Annex II is 

tacitly accepted by the ESA. In this vein, Liechtenstein can substantively reduce administrative 

expenses of its EEA membership. By the end of 2014, Liechtenstein had 35 such modular de-

crees in force which referred to approximately 500 directives which, in practice, had direct 

effect on the legal order of Liechtenstein after they were incorporated into the EEA Agree-

ment.  

The number of EU acts that Liechtenstein has to implement is further reduced as the EEA EFTA 

states usually do not have to implement EU acts for which there is no field of application. For 

instance, none of the EEA EFTA states has inland waterways which is why ESA does not require 

the notification of implementing measures from the EEA EFTA states. In the case of Liechten-

stein, there are various other policies where no implementing measures are necessary such 

as maritime transport or some parts of the aviation acquis. Finally, in very specific cases ESA 

might accept derogations from the EEA acquis that are anchored in the national law of the 

EEA EFTA states. For instance, due to the small inhabitable area, the access of EEA nationals 

to the property market is confined to EEA nationals with a residence permit in Liechtenstein. 

This restriction on the free movement of capital is accepted by the ESA since nationals of 

Liechtenstein also face certain restrictions on Liechtenstein’s property market (Liechtenstein 

2007). 
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Table 18: Explanations for Liechtenstein’s opt-outs and tailor-made arrangements  

Explanation Description Example for tailor-made arrangements of Liechtenstein 

Economic and 
regulatory in-
frastructure 

No or limited liberalisation of public services due to possi-
bility of market failure taking into account the small mar-
ket size and specific market structure (e. g. small compa-
nies and networks, limited number of customers) 

Telecommunication (Annex XI): Directive 2002/19/EC on access to, and interconnection of, 
electronic communications networks and associated facilities (32002L0019); limited assess-
ment of compliance (JCD 11/2004) 
Energy (Annex IV): Directive 2003/55/EC concerning common rules for the internal market in 
natural gas (32003L0055), partial opt-out (unbundling of Transmission System Operators, Arti-
cle 10) (JCD 146/2005) 

 No regulatory need due to lack of specific infrastructure in 
operation, lack of trade in a specific good or lack of spe-
cific business branches   

Environment (Annex XX): Directive 2001/80/EC on the limitation of emissions of certain pollu-
tants into the air from large combustion plants (32001L0080); conditional opt-out (JCD 
147/2002) 
Energy (Annex IV): Regulation (EC) No 2964/95 introducing registration for crude oil imports 
and deliveries (31995R2964); conditional opt-out (JCD 5/1997) 
Labour law (Annex XVIII): Directive 2000/79/EC of 27 November 2000 concerning the Euro-
pean Agreement on the Organisation of Working Time of Mobile workers in Civil Aviation; no 
implementation (see ESA database)  

Geography  Limited liberalisation of free movements of capital (prop-
erty market) and persons due to small inhabitable area of 
rural character 

Free movement of capital (Annex XII): Restriction of trade with properties and plots in Liech-
tenstein for non-resident EU citizens; national law on property market (LGBl. 1993.049) toler-
ated by ESA  
Free movement of workers (Annex V); Right of Establishment (Annex VIII): Replacement of 
Protocol 15 on transitional periods on the free movement of persons; partial opt-out based on 
sectoral adaptation (JCD 191/1999, initial version) 

No actual obligation to implement EU law due to the lack 
of specific geographical and environmental circumstances 

Transport (Annex XIII): transport by inland waterways & maritime transport; no implementa-
tion (see ESA database)  

 Opt-out due to the lack of sufficient ‘natural’ resources  Energy (Annex IV): Directive 2001/77/EC on the promotion of electricity produced from re-
newable energy sources in the internal electricity market (32001L0077); full opt-out (JCD 
102/2005) 

Society  Limited implementation of EU law due to unusually high 
percentage of non-national residents and employees and 
vital interest to maintain national identity 

Free movement of workers (Annex V); Right of Establishment (Annex VIII): Replacement of 
Protocol 15 on transitional periods on the free movement of persons; partial opt-out based on 
sectoral adaptation (JCD 191/1999, initial version)  

Administrative 
capacity 

Delegation of obligation to implement EU law or to issue 
market authorisation due to the lack of administrative ca-
pacity  

Food chain (Annex I and Chapter XII & XXVII of Annex II; Protocol 47): Veterinary and phyto-
sanitary matters, foodstuffs, spirit drinks and trade in wine; sectoral adaptation (JCD 97/2007) 
(flanked by additional agreement with Switzerland and the EU)  
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Medicinal products (Annex II, Chapter XIII): Directive 2001/83/EC on the Community code re-
lating to medicinal products for human use (32001L0083); sectoral adaptation (JCD 61/2009) 
(flanked by additional agreement with Austria) 

 No or limited obligation to implement EU law due to lack 
of administrative resources to establish specific tools or 
institutions  

Transport (Annex XIII): Regulation (EC) No 1321/2007 laying down implementing rules for the 
integration into a central repository of information on civil aviation occurrences exchanged 
(32007R1321); partial opt-out (central repository, Article 2) (JCD 49/2009) (usage of Swiss reg-
ister) 
Dangerous Substance (Annex II, Chapter XV): Regulation (EC) No 1907/2006 concerning the 
Registration, Evaluation, Authorisation and Restriction of Chemicals (32006R1907); partial opt-
out (other responsibilities (i. e. national helpdesk), Article 124) (JCD 49/2009) (usage of 
helpdesk of Germany) 

  Statistics (Annex XXI): Regulation (EC) No 577/98 on the organisation of a labour force sample 
survey; full opt-out (JCD 16/2000) 

 No or limited implementation of EU law due to specific ca-
veats such as privacy concerns when collecting statistical 
data (code of conduct) 

Statistics (Annex XXI): Regulation (EC) No 295/2008 concerning structural business statistics; 
partial opt-out (exemption from collection of specific data) (JCD 123/2008) 

Regional co-
operation  

No or limited implementation due to close actual cooper-
ation with Switzerland  

Environment (Annex XX): Regulation (EC) No 1013/2006 on shipments of waste (32006R1013); 
specific caveat (application of Swiss rules for hazardous waste disposed of or recovered in 
Switzerland) (JCD 73/2008) 
Technical regulations (Annex II): Directive 2009/43/EC simplifying terms and conditions of 
transfers of defence-related products within the Community (32009L0043); permanent opt-
out (JCD 111/2013)  

 No or limited implementation of EU law due to bilateral 
agreement with Switzerland in particular Custom Union 
Treaty (and therefore the lack of border posts between 
Liechtenstein and Switzerland) 

Free movement of goods (Annex II): ‘parallel marketability’ of EEA and Swiss technical regula-
tions and standards for products referred to in Annex II; sectoral adaptation (EEA Council Deci-
sion 1/1995)  
Intellectual property (Annex XVII): Directive 98/44/EC on the legal protection of biotechnologi-
cal inventions (31998L0044); partial opt-out (delivery of patents) (JCD 20/203) 
Transport (Annex XII): Directive 1999/62/EC on the charging of heavy goods vehicles for the 
use of certain infrastructures (31999L0062); caveat (application of Swiss toll on specific vehicle 
(Heavy Vehicle Fee)) (JCD 5/2002) 

Political pref-
erences 

No or limited participation in EU policies due to divergent 
preferences  

Cooperation in specific fields outside the four freedoms (Protocol 31): Regulation (EU) No 
1291/2013 establishing Horizon 2020 – the Framework Programme for Research and Innova-
tion (2014-2020) (32013R1291); full opt-out (JCD 109/2014) 
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9.1.4 Effects of Liechtenstein’s opt-outs and tailor-made arrangements 

Numerous scholars have addressed the consequences of differentiated integration within the 

EU primary law. For instance, Kölliker (2001, 2006) takes into account the general relationship 

between properties of collective goods in order to explore when differentiation triggers cen-

trifugal or centripetal effects. Likewise, Jensen and Slapin (2012: 789) theorise cascades of 

opt-outs as a function ‘both of the distribution of preferences, the costs and benefits of par-

ticipation versus the costs and benefits of exit, and voting rules’. By contrast, Hvidsten and 

Hovi (2015: 19) examine why ‘European integration essentially remains a single-track enter-

prise’. Finally, Adler-Nissen (2009: 62) demonstrates that due to informal norms and institu-

tional practice ‘opting out does not necessarily imply that member states are out in the cold’.  

Arguably, the low numbers of differentiated EU acts of Norway and Iceland are likely to prove 

that the EEA has not led to opt-out cascades and thus has not triggered centrifugal effects. 

Although the EEA is governed by a two-pillar structure it is in practice a ‘single-track enter-

prise’ (Hviddsten and Hovi 2015). As a result, the ‘supply’ of differentiation (Leuffen et al. 

2013: 35-37) in the EEA is restricted by the same institutional resistance than we can find in 

the EU. Indeed, in the EEA Joint Committee the EU has to agree to every opt-out provided to 

the EEA EFTA state and due to the goal of homogeneity there are the same normative con-

cerns for the telos of European integration. Subsequently, the EEA EFTA states have little lee-

way for opt-out clauses that go beyond exemptions provided to the EU states and have to 

incorporate new EU acts completely.  

However, there are three important caveats. First, the low number of opt-outs of Iceland is 

rather a recent phenomenon because a sectoral adaptation exempted Iceland from substan-

tial parts of Chapter I of Annex I until 2010 (see Figure 46, Chapter 9.2.2). Second, due to the 

EEA’s low speed of incorporation (see Chapter 8) the EU states may comply with EU law much 

earlier than the EEA EFTA states. Hence, the EEA EFTA states are temporarily exempted from 

the validity of EU secondary law. This specific kind of differentiation is labelled as informal 

differentiation and will be addressed in the next subchapter. Third, the above-mentioned con-

clusion that differentiation within the EEA secondary law is a rather rare phenomenon is con-

tradicted by the high number of differentiated EU acts for Liechtenstein. In the following sec-

tions I therefore focus on the practical consequences of differentiation acquired by Liechten-

stein.  

In contrast to its EEA EFTA partners Liechtenstein was able to consolidate most of its tempo-

rary opt-outs included in the initial EEA Agreement and could also acquire a substantial num-

ber of ad hoc exemptions from newly incorporated EU acts. As a result it is worth to take a 

closer look at the effects of Liechtenstein’s opt-outs and tailor-made arrangements.   

On the face of it the high number of tailor-made arrangements for Liechtenstein seems to 

challenge the confidence in Liechtenstein’s implementation capacity and willingness but also 

in the uniformity of EEA law. An analysis of Liechtenstein’s specific arrangements has there-

fore to consider both the EU and the domestic dimension. In the EU context, the question is 

whether such derogations initiate a special treatment of Liechtenstein and whether such a 
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special treatment threatens the effectiveness of the EEA. By contrast, the domestic dimension 

focuses on the need of derogations, their acceptance, and potential savings. 

Liechtenstein’s market is simply too small that specific arrangements for Liechtenstein could 

have an impact on the functioning of the EEA. Likewise, Liechtenstein as a state and interna-

tional player is too small to attain much attention. I therefore argue that there is no consistent 

awareness of Liechtenstein’s demand for opt-outs and their realization which is why there is 

no mobilisation against those opt-outs. The smallness, however, is only one explanatory factor 

for the little salience of Liechtenstein’s tailor-made arrangements. Instead, we have to con-

sider the specific characteristics of those arrangements. For instance, most of Liechtenstein’s 

tailor-made arrangements concern mainly technical issues. They are also often tied to certain 

conditions. Accordingly, they will be abolished as soon as those conditions have changed. Fi-

nally, they are often embedded in a narrow institutional corset according to which Liechten-

stein cannot take advantage of its opt-outs for its own economic benefits. As a result, Liech-

tenstein’s tailor-made arrangements are unlikely to endanger the incorporation of new EU 

acts into the EEA Agreement and the negotiations on such arrangements did usually not pro-

duce delays. Hence, so far, the tailor-made arrangements of Liechtenstein have unlikely af-

fected the functioning of the EEA Agreement. 

From a domestic point of view, most of Liechtenstein’s tailor-made arrangements do not base 

on ‘material’ or ‘ideational preferences’ (Leuffen et al. 2013: 35) which are often seen as the 

main causes for differentiated integration. Instead, most arrangements are triggered by Liech-

tenstein’s limited state capacity and are supposed to reduce the expenses of Liechtenstein’s 

public administration. Hence, except for the EU free movement of persons there is no political 

misfit in terms of an ideational or interest-based incompatibility between an EU policy and 

domestic law that would imply an adaptational pressure that Liechtenstein’s political or eco-

nomic actors are not willing to bear.  

In contrast to the traditional understanding of an opt-out, Liechtenstein does in general not 

gain legislative sovereignty by its tailor-made arrangements. Indeed, most of those arrange-

ments impose certain restrictions on Liechtenstein’s sovereignty because they give EU law or 

its implementation by Switzerland or Austria direct effect. Put differently, Liechtenstein’s tai-

lor-made arrangements represent mostly a trade-off between legislative sovereignty and ad-

ministrative efficiency. 

Except for Liechtenstein’s special solution regarding the free movement of persons, the vari-

ous tailor-made arrangements are rarely debated in the domestic political system. Frommelt 

and Gstöhl (2011: 44) argue that in most cases Liechtenstein would actually be capable to 

implement the respective EU acts by itself. Hence, Liechtenstein could go without opt-outs if 

it was willing to invest more administrative resources.  

On the other hand, the EEA is already criticised for its high number of rules and legal obliga-

tions. In 2015 a representative survey has shown that more than 65 per cent of Liechtenstein’s 

EEA experts would prefer more opt-outs from EEA relevant EU secondary law for Liechtenstein 

(Frommelt 2015c: 23). Likewise, a majority of the Liechtenstein people and businesses state 

that the EEA has led to an unnecessary rise in the employment of the public administration as 
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well as in the number of legal rules that apply for Liechtenstein (Frommelt 2015a; 2015c). That 

said, Liechtenstein’s tailor-made arrangements may be crucial in order to ensure a high public 

support for EEA membership. 

9.2 Mapping external differentiation by and beyond the EEA 

Undoubtedly, the EEA Agreement is the EEA EFTA states’ most important link to the EU (see 

Chapter 2.1). Nonetheless, the EU and the EEA EFTA states have concluded numerous other 

agreements. The scope and institutionalisation of those agreements are often very limited but 

they still have to be taken into account in order to assess the EEA EFTA states’ full extent of 

integration.  

In this subchapter I first analyse what other agreements the EEA EFTA states have concluded 

with the EU. Secondly, I analyse whether those agreements contain (differentiated) references 

to EU secondary law. Thirdly, I show how many EU acts from the total amount of EU secondary 

law apply to the EEA EFTA states. By measuring their extent of integration, the analysis allo-

cates the EEA EFTA states’ place in the EU’s ‘system of differentiated integration’ (Leuffen et 

al. 2013). In this vein, the analysis fills an important gap in the research about European inte-

gration and provides the ground for more elaborated comparisons of the extent of integration 

of states with internal differentiation and states with external differentiation. 

To empirically test the EEA’s exceptional position in this ‘system of differentiated integration’ 

I have expanded the analysis on to Switzerland. In contrast to the EEA Agreement most of the 

bilateral agreements between Switzerland and the EU do not stipulate the incorporation of 

EU secondary law. Instead, they entail the mutual recognition of the ‘equivalence of legisla-

tion’ which means that they list EU acts and Swiss laws that are equivalent (see e. g. Lavenex 

2011 or Jenni 2016 for more details on the Swiss-EU relations).  

To monitor its relations with the EU the Swiss government keeps a register that is supposed 

to contain the Celex number of all EU acts to which the bi- and multilateral agreements be-

tween Switzerland and the EU refer to (Switzerland 2017). Due to the above-mentioned spe-

cific characteristics of the Swiss-EU relations those references do not have the same legal qual-

ity than references related to the EEA Agreement or the EFTA states’ association to the 

Schengen Agreement. Nonetheless, I have integrated those references into the dataset EU sec 

law1 which contains all directives and regulations adopted by the Council of the EU, the Euro-

pean Parliament or the European Commission between 1 January 1994 and 31 December 

2015 as well as into the dataset EFTA Diff3 which contains all basic directives and regulations 

adopted by the Council of the EU or by the Council of the EU and the European Parliament 

jointly that were in force on 31 December between 1992 and 2012 (see Chapter 5). Subse-

quently, the empirical analysis shows whether the Swiss-EU relations created a new transfer 

of EU secondary law to third countries or simply followed the rule transfer between the EU 

and the EEA EFTA states. Due to practical constraints, however, the extent of integration of 

Switzerland will only be addressed at the level of first-order differentiation (see below).  
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Before presenting some descriptive statistics, I will outline a typology of external differenti-

ated integration. The subchapter will then conclude with presenting the specific logic of ex-

ternal differentiated integration.  

9.2.1 Typology of external differentiation in and beyond the EEA 

To measure the extent of integration of the EFTA states I distinguish between first- and sec-

ond-order differentiation. The first-order differentiation comes close to the traditional under-

standing of external differentiation. It derives from the functional scope of the contractual 

relations that the EFTA states share with the EU. With every agreement that an EFTA state 

concludes with the EU, it decides to move from no-integration to selective, policy-specific in-

tegration by referring to the respective parts of the EU acquis. This movement determines the 

scope of integration of an EFTA state and implies that it has to fulfil the specified EU legal 

obligations. By contrast, those parts that a non-member state has not taken over are still sub-

ject to differentiation: the so-called first-order differentiation.  

To measure the EFTA states’ extent of integration, however, it is important to consider sec-

ond-order differentiation as well. Second-order differentiation occurs within the functional 

scope of the agreements that the EFTA states have concluded with the EU. It considers specific 

opt-outs clauses to EU secondary law that is covered by an agreement between the EU and 

an EFTA state. However, as mentioned-above on the example of the Swiss-EU relations the 

legal quality of references to EU secondary law may differ for each agreement that the EU has 

concluded with an EFTA state. Due to these methodological constraints the analysis of second-

order differentiation is confined to the EEA Agreement and the EEA EFTA states.62 

On the face of it there are two types of second-order differentiation: sectoral differentiation 

and ad hoc differentiation (see Chapter 9.1). However, there is an additional type of second-

order differentiation as a result of the lengthy EEA decision-making process. Effective rule 

adoption in the EEA requires that EU secondary law is incorporated into the EEA Agreement 

completely and in due time. Hence, to ensure the homogeneity of the EEA there should be no 

time difference between the date of compliance for the EU and the EEA EFTA states. Notwith-

standing this obligation only 16 per cent of the incorporated EU acts between 1994 and 2015 

had the same compliance date in the EU and the EEA (see Figure 29, Chapter 8). In other 

words, the EEA EFTA states were temporarily exempted from the validity of 84 per cent of the 

EEA relevant EU secondary law.  

This kind of differentiation is not based on a formal decision. It is therefore labelled as informal 

differentiation. It considers the temporary exemptions of the EEA EFTA states from the validity 

                                                      

62  I have also examined second-order differentiation within the Schengen acquis. In contrast to the EEA the 
EFTA states cannot adopt specific adaptations to those EU acts after their formal adoption by the EU. How-
ever, due to their far-reaching access to the EU policy-making the EEA EFTA state may be able to shape those 
EU acts according to their preferences (see e. g. reports about the Swiss influence on the new firearms di-
rective (Schweiz 2016; Tages Anzeiger 22 December 2016). Moreover, the EU may integrate opt-clauses for 
the EEA EFTA states directly into the preamble of the EU act itself. However, such opt-out clauses are very 
rare which is why I have not coded second-order differentiation within the Schengen acquis.   
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of an EEA relevant EU act during the process of incorporation of this EU act into the EEA Agree-

ment. Theoretically speaking, informal differentiation comes close to variations in the trans-

position and implementation of EU law across the EU states. However, due to the fact that 

such variations in transposition and implementation of EU law can also be observed among 

the EEA EFTA states after they have formally incorporated an EU act into the EEA Agreement, 

informal differentiation has to be seen as an additional measurement. Moreover, from a quan-

titative perspective, informal differentiation plays a much more prominent role than any pat-

terns of non-compliance with EU law. Informal differentiation has thus to be seen as distinct 

type of second-order differentiation in the EEA.  

The following chapter provides some descriptive statistics on the different types of external 

differentiation.  

9.2.2 Descriptive statistics 

The dataset EFTA Diff1 is based on the EUR-lex database which contains all international 

agreements concluded by the EU as well as other legal acts to govern the EU’s relations with 

third states (e. g. acts of bodies created by international agreements of the EU). The data was 

collected in 2016 and measures the EFTA states’ legal relations with the EU as at 31 December 

2015. The database contains between 31 (Liechtenstein) and 398 (Switzerland) documents for 

each EFTA state. Detailed descriptive statistics on the data as well as some additional figures 

can be found in Annex V of this thesis (see Table Ax 20; Figures Ax 10-11).  

Figure 43 shows for each EFTA state the number of agreements with the EU that were in force 

by the end of the respective year. It turned out to be surprisingly difficult to measure the 

number of agreements between the EU and the EFTA states because there are different types 

of agreements and numerous amendments to those agreements (see EEA Review Committee 

2012: Chapter 3 for a similar hint). Put simply, the EUR-lex database reports three different 

document types: (i) agreements with non-member states or international organisations; (ii) 

acts of bodies created by international agreements; (iii) other acts. To examine the EFTA 

states’ relations with the EU I focus on the first type of document. As result the reported data 

of Figure 43 does not contain recommendations, notices, rules of procedure, decisions or an-

nouncements.  

Figure 43 shows that during the entire period of analysis Switzerland has had the highest num-

ber of agreements with the EU among all EFTA states. On 31 December 2015 there were 104 

agreements between Switzerland and the EU in force of which 49 agreements merely amend, 

supplement, prolong or implement other agreements. By contrast, with a total of 16 agree-

ments Liechtenstein had by far the lowest number of agreements with the EU in force on 31 

December 2015. Switzerland was also the first EFTA state that has concluded an agreement 

with the EU (21956A0507(01)). Moreover Figure 43 displays a steady rise of the number of 

agreements with the EU for all EFTA states. Detailed data on how many agreements were 

concluded in which year as well as on the number of agreements in force across policy do-

mains are again provided in the Annex of this thesis.  
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Figure 43: Number of agreements in force between the EU and the EFTA states  

  
Note: The data is based on the date of document as many agreements have been applied provisionally before 
they officially entered into force. The reported numbers would be slightly lower when referring to the date of 
effect.  
Source: Author’s own compilation based on dataset EFTA Diff1. 
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been incorporated into the EEA Agreement. Hence, the integration provided by the bilateral 

agreements between Switzerland and the EU mostly follow the integration outlined by the 

EEA Agreement. This confirms again the characterisation of the EEA as the most far-reaching 

and comprehensive agreement that the EU has concluded with a non-member state.  

In the remainder of this chapter I will examine the EFTA states’ extent of integration based on 

the dataset EFTA Diff3 which contains all basic directives and regulations that were in force in 

the EU on 31 December in the period between 1992 and 2012 (see Chapter 5). Figure 44 shows 

the extent of integration of each EFTA state. In a nutshell, the extent of integration is defined 

as the share of EU acts that are fully valid for an EFTA state from the total number of EU acts 

in force by the end of a specific year. During the entire period of analysis Norway has had the 

highest extent of integration among the EFTA states. On 31 December 2012 51.5 per cent of 

the EU acts in force were fully valid for Norway in contrast to 48.4 per cent for Iceland, 40.0 

per cent for Liechtenstein and 25.3 per cent for Switzerland.63 The EFTA states’ extent of inte-

gration is relatively stable with a slight tendency to increase over time.64 Finally, the analysis 

shows that nearly the entire integration of the EEA EFTA states is based on the EEA Agreement. 

With regard to Liechtenstein, however, it is important to distinguish between the extent of 

integration with and without the integration provided by the Additional Agreement between 

the EU, Switzerland and Liechtenstein in the field of veterinary matters. As I have mentioned-

above a sectoral adaptation exempts Liechtenstein from the validity of the EU acts contained 

in Protocol 47 and Annex I of the EEA Agreement as well as the EU acts contained in Chapter 

XII and XXVII of Annex II of the EEA Agreement as long as the application of the Agreement 

between the European Community and the Swiss Confederation on trade in agricultural prod-

ucts is extended to Liechtenstein. Against this background the dotted line displays the extent 

of integration of Liechtenstein including references to EU secondary law by the Agriculture 

Agreement between Switzerland and the EU.  

The second panel of Figure 44 compares the extent of integration of the EEA EFTA states by 

considering the different types of external differentiation. It shows that the extent of integra-

tion of the EEA EFTA states is substantially reduced by the various types of second-order dif-

ferentiation. The share of differentiated EU acts was particularly high in the years 2009 and 

2010 when the EEA EFTA states faced a high backlog in terms of EU acts of which the incorpo-

ration was pending by the end of the year. Nevertheless, due to the numerous opt-outs for 

Liechtenstein, country-specific differentiation remains the most common type of second-or-

der differentiation within EEA secondary law. On average country-specific opt-outs for the EEA 

EFTA states applied to 10.9 per cent of the EU acts in force. By contrast, general differentia-

tion, i. e. opt-out clauses to specific provisions of an EU act that apply to all EEA EFTA states 

                                                      

63  The dataset EFTA Diff3 does not contain EU acts that ‘merely amend, supplement, prolong, suspend or im-
plement previous legislative acts or adjust parameters (trade volumes, prices, levies, duties, subsidies, etc.) 
on an annual basis’ (Duttle et al. 2016: 6). It is an important caveat that the EFTA states’ extent of integration 
is much lower when considering those EU acts as well (see Chapter 3.2; Chapter 5; Chapter 7.4). 

64  Taking into account that over the last couple of years the number of references to EU secondary law included 
in the agreements between Switzerland and the EU has substantially decreased (Figure Ax 13), it is likely that 
the extent of integration as defined in Figure 44 has decreased as well since 2012.  
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to the same extent, play only a minor role in order to calculate the EEA EFTA states’ extent of 

integration. On average 3.5 per cent of the EU acts in force have been subject to general dif-

ferentiation.  

Figure 44: Extent of integration of the EFTA states  

 

 
Note: The data includes only basic directives and regulations of the Parliament and/or the Council. In the first 
panel only country-specific differentiation has been considered. Mixed differentiation is defined as the combina-
tion of country-specific and general differentiation.  
Source: Author’s own compilation based on dataset EFTA Diff3. 
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differentiation accumulated to 15.3 per cent for Iceland and 11.7 per cent for Norway. Put 

differently, in 1994 15.3 per cent of the secondary law in force in the EU was not fully valid for 

Iceland due to specific opt-outs provided to Iceland as well as due to a delayed incorporation 

of EU secondary law that represents an intrinsic part of the legal relations between Iceland 

and the EU.  

For the year 1995 the extent of second-order differentiation of Iceland and Norway dropped 

significantly. Hence most opt-outs that have initially exempted Norway and Iceland from the 

validity of EU law were no longer in force on 31 December 1995. This observation corresponds 

with the dynamics of differentiation in the EU, where Duttle et al. (2016: 9) have shown that 

enlargement coincides with clear peaks of differentiation. Subsequently, temporary opt-outs 

anchored in the initial EEA Agreement can be seen as the main source and catalyst for second-

order differentiation for Norway and Iceland. The decrease in the extent of second-order dif-

ferentiation from 1994 to 1995 is higher for Norway than Iceland. Indeed, during the entire 

period of analysis, the extent of second-order differentiation was slightly higher in Iceland, 

presumably as a result of a sectoral adaptation related to Annex I of the EEA Agreement (see 

Chapter 9.1).  

Among the EEA EFTA states Liechtenstein has by far the highest number of EU acts subject to 

second-order differentiation. In some years over 20 per cent of the EU secondary law in force 

did not fully apply to Liechtenstein although these EU acts were covered by the functional 

scope of Liechtenstein’s legal relationship with the EU. This observation corresponds with the 

above-mentioned statistics on differentiation within EEA law (Figure 42).  

To examine the EEA EFTA states’ extent of integration across policy fields Figure 46 shows for 

each policy field the share of EU acts which are fully valid for the EEA EFTA states (grey line) 

as well as the sum of fully valid and differentiated EU acts (black line). The higher the differ-

ence between the two lines, the higher the share of differentiated EU acts. The extent of in-

tegration of the EEA EFTA states is particularly high for the free movements. By contrast, dif-

ferentiation is likely to persist in the policy fields ‘agriculture’ or ‘economic policy ‘(which in-

cludes EU acts related to the issue area ‘statistics’).  

Because the EEA EFTA states have to speak to the EU in a single voice, the extent of informal 

differentiation is always the same for the three EEA EFTA states. On average 4.5 per cent of 

the EU acts in force were subject to informal differentiation. Figure 45 shows that informal 

differentiation was particularly high in the years 2009 and 2010. For instance, on 31 December 

2009 8.9 per cent of the EU acts in force were not yet incorporated into the EEA Agreement 

despite their relevance to the EEA Agreement. In the case of Norway informal differentiation 

is the most common type of second-order differentiation. That said, Figure 45 shows that the 

low speed of incorporation of the EEA has significantly decreased the EEA EFTA states’ extent 

of integration into EU secondary law.  

In Chapter 6 and 8 I have mentioned several factors that are likely to explain delays related to 

the incorporation of EU secondary law into the EEA Agreement. In the following sections I will 

therefore analyse how those factors contribute to the logic of external differentiated integra-

tion.  
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Figure 45: Share of second-order differentiation from total EU law in force, 1994-2012 

 

 

 

 

Note: The extent of informal differentiation is the same for all EEA EFTA states. General differentiation has not 
been considered.  
Source: Author’s own compilation based on dataset EFTA Diff3. 
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Figure 46: Extent of integration of the EEA EFTA states across policy fields, 1994-2012  

  

  

  

  

  

 

Note: Informal differentiation has been coded as no integration. General differentiation has not been considered. 
Source: Author’s own compilation based on dataset EFTA Diff3. 
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9.2.3 Logics of external differentiated integration  

According to the conventional story, differentiated integration is ‘an institutional response to 

the increasing diversity and divisiveness of the EU, which has resulted from successive rounds 

of enlargement (“widening”) as well as the “deepening” of European integration’ (Schim-

melfennig and Winzen 2014: 360). Differentiation ‘helps to overcome deadlock by allowing 

the member states to cooperate at different levels of integration that fit their preferences and 

capabilities’ (ibid.: 360). Internal differentiated integration is thus likely to increase with the 

number of member states, the extent of the functional scope as well as the level of centrali-

zation required to manage integration successfully (ibid.: 360). By contrast, external differen-

tiation is ‘characterized by sector-specific homogeneity in a relationship that, overall, remains 

characterized by too much heterogeneity for full membership’ (Leuffen et al. 2013: 128).  

This characterisation is well suited to explain the EEA EFTA states’ reluctance to join the EU. 

In a nutshell, the EEA EFTA states’ demand for differentiation is driven by ideological reserva-

tions against the EU (Skinner 2011) and political impediments to joining the EU (Gstöhl 2002) 

while their willingness to participate in the single market is based on material preferences and 

the fear of negative externalities of political and economic isolation (Leuffen et al. 2013). This 

ambiguity of incentives to integrate on the one hand and constraints on integration on the 

other hand has shaped the institutional framework and functional scope of the EEA Agree-

ment. Moreover, the EEA’s institutional framework has also been shaped by the EU’s strict 

interpretation of the integrity and autonomy of its legal order as set out in the famous Opinion 

1/91 of the ECJ.  

The empirical findings of this thesis have shown that the above-mentioned characterisation 

of external differentiation provided by Leuffen et al. (2013: 128) is no longer sufficient. Taking 

into account the expansive logic of European integration, external differentiation in the EEA 

has to be seen as a continuous process in which the extent of integration of non-member 

states is continuously redefined. Indeed, the principle of legal homogeneity requires a ‘con-

stant alignment with the EU acquis in the areas covered by the Agreement’ (Lavenex et al. 

2009: 817). As a result, the incorporation of new regime-relevant EU policies may again be 

subject to differentiation. Such differentiation takes place in an institutional framework and a 

functional scope of integration that has been agreed on by the EEA EFTA states. Put differ-

ently, differentiation occurs in those areas that were initially shaped by homogenous prefer-

ences. That said, the distinction between internal and external differentiation blurs as we can 

observe internal differentiation within a regime of external differentiation.  

Based on the empirical findings of this thesis I identify three different patterns of external 

differentiation in the EEA. They consider the country-related, policy-related, and institutional 

factors that trigger differentiation between the EU and the EEA EFTA states within the scope 

of the EEA Agreement as well as differentiation among the EEA EFTA states. Their explanatory 

power, however, is confined to the process of dynamic incorporation of EU legislation by the 

EEA EFTA states as well as the EU’s capability to extend EU legislation to the EEA EFTA states. 
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Against this background these patterns do not consider the fundamental and structural fac-

tors that result from the ideological heterogeneity and different material preferences explain-

ing the EEA EFTA states’ reluctance to European integration.  

The first pattern of differentiation I label as constitutional differentiation.65 Constitutional dif-

ferentiation considers causal factors that are related to the limited functional scope and level 

of centralisation of the EEA (see Chapter 3). In a nutshell, whereas the EU has steadily ex-

tended its functional scope and deepened its institutional centralisation, the EEA EFTA states’ 

integration is still selective and does not transfer legislative competences to supranational 

institutions. As a result, by realising constitutional differentiation, the EEA EFTA states are ex-

empted from the validity of an EU act or provisions of an EU act that overall is relevant for the 

functioning of their legal relationship with the EU but would extend the EEA’s functional scope 

or deepen its level of centralisation. In this vein, the EEA EFTA states maintain their initial 

integration mandate in the event that different policies and instruments blur in a single EU act 

(i. e. non-EEA relevant and EEA relevant policies). Constitutional differentiation applies to all 

EEA EFTA states to the same extent. Hence, it represents the underlying logic of general dif-

ferentiation within EEA secondary law.  

The empirical analysis shows that on average 3.5 per cent of the EU acts in force between 

1992 and 2012 acquired general differentiation. However, we have to keep in mind that this 

data does not contain EU acts that were excluded from the incorporation into the EEA Agree-

ment because they explicitly govern EU institutional matters (see Chapter 7). Moreover, not 

all substantial EEA specific institutional or functional adaptations were coded as general dif-

ferentiation (see Chapter 3.1.2; Chapter 9.1). As a result, the demand for constitutional differ-

entiation is likely to be higher than the empirical analysis has shown in this chapter.  

The second pattern of external differentiation I label as instrumental differentiation. Instru-

mental differentiation considers causal factors that are related to the EEA EFTA states’ pref-

erences and capabilities. The EEA EFTA states may have specific regulatory and economic pref-

erences in relation to EU secondary law (see Chapter 6). Moreover, a lack of state capacity 

may impose specific constraints on their ability to incorporate and implement EU secondary 

law. As a result, by realising instrumental differentiation, an EEA EFTA state is exempted from 

the validity of an EU act or provisions of an EU act that conflicts with its specific preferences 

and capabilities. In a nutshell, instrumental differentiation constitutes the underlying logic of 

country-specific differentiation within EEA secondary law.  

The empirical analysis shows that on average 10.9 per cent of the EU acts in force between 

1992 and 2012 acquired country-specific differentiation. However, most of this country-spe-

cific differentiation is related to Liechtenstein whereas Norway and Iceland possess only very 

few opt-outs. Taking into account the specific explanations of Liechtenstein’s opt-outs and 

tailor-made arrangements (see Chapter 9.1) instrumental differentiation is likely to be driven 

                                                      

65  I have borrowed the terms ‘constitutional differentiation’ and ‘instrumental differentiation’ from Schim-
melfennig and Winzen (2014).  
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mainly by a lack of state capacity rather than different regulatory and economic preferences 

between the EU and an EEA EFTA state.  

The third pattern of differentiation I label as process-based differentiation. Similar to consti-

tutional differentiation, process-based differentiation originates in the EEA’s specific institu-

tional and functional features. However, whereas constitutional differentiation presupposes 

a conflict between the institutional and functional requirements of an EU act and the institu-

tional and functional context of the EEA such a conflict does not necessarily exist in the case 

of process-based differentiation. Instead, process-based differentiation is triggered by the in-

stitutional complexity of the EEA as well as the lack of parallelism of the EU and EEA decision-

making. Process-based differentiation can therefore be seen as inherent to any two-pillar sys-

tem with a non-parallel decision-making process.  

By realising process-based differentiation the EEA EFTA states are temporarily exempted from 

the validity of an EU act in order to prepare the incorporation of this EU act into the EEA 

Agreement. The empirical analysis of the speed of incorporation of the EEA has shown that 

various policy-related factors are likely to explain delays in the incorporation of EU secondary 

law into the EEA Agreement. However, the empirical analysis has also shown that those spe-

cific features of an EU act mainly capture exceptional delays of incorporation. By contrast, in 

the case of the average EU act it is not the presence of such specific features that causes a 

delayed incorporation. Instead the delay has already been triggered by the scrutiny of whether 

such specific features exist in relation to the EU act in question. That said, process-based dif-

ferentiation constitutes the underlying logic of informal differentiation within EEA secondary 

law.  

The empirical analysis proves that on average 4.5 per cent of the EU acts in force between 

1992 and 2012 were subject to informal differentiation. Taking into account the low number 

of country-specific differentiation for Norway and Iceland informal differentiation is likely to 

be the most common type of second-order differentiation.  

Chapter 7 and 8 of this thesis tell a story of institutional complexity which taints the effective-

ness of the EEA and explains its variation across different EU acts and throughout the EEA’s 

policy cycle. As evidenced in Chapter 9 such variation in the EEA’s effectiveness triggers dif-

ferentiation between the EU and the EEA EFTA states within their mutually agreed sectors of 

integration. The patterns of constitutional differentiation, instrumental differentiation and in-

formal differentiation are likely to explain such differentiation within a regime of external dif-

ferentiation. However, the theoretical lessons of the EEA go beyond those patterns. The fact 

that the EEA EFTA states are exempted from the validity of an EU act that governs an EU policy 

relevant to the functioning of the EEA without an underlying conflict of preferences, capabili-

ties or ideologies uncovers the constraints on external differentiation in a two-pillar model.  

By providing policy-specific integration with a separate institutional framework the EEA shall 

reconcile the EEA EFTA states’ ideological constraints on integration and the EU’s wish to pro-

tect the integrity of its legal order and its decision-making. However, the empirical analysis 

provided by this thesis shows that having agreed on an institutional set-up is not a sufficient 
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condition in order to prevent the emergence of differentiation. In the case of the EEA the 

specific characteristics of the EEA EFTA states as outlined in Chapter 6 as well as some institu-

tional innovations such as the fast-track procedure may have successfully mitigated the insti-

tutional constraints of the EEA’s two-pillar model. Those factors, however, are not able to fully 

dissolve the complexity of external differentiation. Subsequently, the EEA is still vulnerable for 

differentiation.  

To conclude, this chapter give proof that differentiation in the EEA can be based on both for-

mal and informal opt-outs. In a nutshell such differentiation results from the assessment of 

the compatibility of the specific properties of EU legislation with the EEA’s institutional frame-

work and its functional scope as well as the assessment of the compatibility of EU legislation 

with the EEA EFTA states’ regulatory preferences and capabilities. The theoretical lessons to 

be drawn from the EEA are, first and foremost, that external differentiation is inherently dy-

namic. Extent and effectiveness of the EEA EFTA states’ integration with the EU are continu-

ously being redefined due to the incorporation or non-incorporation of new EU legislation into 

the EEA Agreement. Secondly, the empirical findings of this chapter show that the EEA EFTA 

states may be an integral part of the EU’s system of differentiation but the EEA EFTA states’ 

extent of integration is still much lower compared to full EU membership. Thirdly, the overall 

patterns of external and internal differentiation may be similar. To consider the full variety of 

external differentiation, however, distinct types and logic of external differentiation are nec-

essary, in particular regarding the so-called informal differentiation. Fourthly, differentiation 

between the EU and the EEA EFTA states within the jointly agreed institutional framework and 

functional scope of the EEA Agreement is not necessarily the result of a material heterogeneity 

of preferences and capabilities but the institutional complexity of the EEA. This institutional 

complexity, however, is likely the result of the EEA EFTA states’ political and ideological con-

straints on pooling sovereignty that have shaped the EEA’s specific level of centralisation and 

its regulatory boundary. In this vein, the EEA EFTA states’ initial demand for differentiation 

continues to have an effect on the extent and the effectiveness of their integration. Fifthly, 

the EU’s wish to protect the autonomy of its decision-making impedes the EEA EFTA states’ 

inclusion into EU policy-making making it more difficult to ensure a consistent selection as 

well as fast and complete incorporation of EU legislation into the EEA Agreement. Finally, ef-

fectiveness of the EEA and differentiation within the EEA are intertwined: The EEA is the most 

effective the less differentiated it is.  

The various lessons to be drawn from the EEA combine to a discontinuous system of differen-

tiated integration. In the concluding chapter these findings will be linked with the research on 

the EEA’s democratic challenges and their contribution to the overall dynamics of European 

integration.  
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10 Conclusions 

The EEA is the most ambitious and far-reaching model of external differentiated integration 

and its merits should not be belittled. However, almost 25 years after the EEA Agreement was 

signed it is time to ask how effective the EEA has been and how it has contributed to the 

overall dynamics of European integration. Against this background this thesis provides a de-

tailed description of the specific features of the EEA and the EEA EFTA states as well as an 

empirical analysis of the EEA’s effectiveness at the different stages of the EEA’s policy cycle. It 

breaks new empirical ground by presenting a comprehensive dataset on the EU secondary law 

including broad specific information in order to examine the EEA EFTA states’ extent of inte-

gration. This concluding chapter first briefly summarises the various chapters of this thesis. 

The findings will then be linked with the question how the EEA EFTA states’ integration has 

contributed to the dynamics of European integration. Finally, I give an assessment whether 

the EEA can be a model for other European states.  

Summary of the thesis 

This thesis begins with an introductory chapter which briefly outlines the research question 

and its main arguments. In the second chapter I describe the historical reluctance of the EEA 

EFTA states towards European integration and analyse the current patterns of their public and 

political attitude to the EU and the EEA. The analysis shows that the EEA EFTA states still lack 

political and public support for EU membership and, thus, are very unlikely to join the EU in 

the near future. However, the fact that there is high political and public support for EEA mem-

bership suggests that Euroscepticism in the EEA EFTA states is policy-related and there is no 

fundamental objection to European integration. Nevertheless, the support for the EEA in the 

EEA EFTA states remains vulnerable as the EEA EFTA states failed to construct widely-anchored 

narratives to their EEA membership. Instead the EEA is often seen as a compromise between 

those who want full membership of their country and those who want even looser ties with 

the EU. The support for the EEA is thus the result of a lack of alternative models for integration 

that fit to the EEA EFTA states’ preferences and capabilities. This is unlikely to change in the 

near future even though the withdrawal of the United Kingdom from the EU may stimulate 

the debate about new models of integration and the future of the EEA Agreement.  

The third chapter describes the level of centralisation of the EEA, its functional scope as well 

as its political environment. With regard to the EEA’s level of centralisation the chapter ad-

dresses the EEA’s two-pillar structure, the different decision-making procedures of the EEA as 

well as the EEA EFTA states’ organisational inclusion into the policy-making of the EU. The 

chapter concludes by conceptualising different modes of governance in the EEA. The analysis 

shows that the EEA’s actual level of centralisation transcends the narrow confines of its initial 

conceptualisation as an agreement subject to public international law. Politically, the EEA 

EFTA states may still refuse to delegate any legislative power to EU or EEA bodies but in prac-

tice, over time, the EEA’s two-pillar structure has been filled with a multitude of ad hoc rules 

that cover the entire range from intergovernmental cooperation to (quasi-)supranational cen-

tralisation. The ongoing deepening of the EEA’s level of centralisation takes place along two 
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lines: First, the EEA EFTA states transfer competences to the EEA EFTA bodies and second, 

there is a spill over of mechanisms and principles of the EU policy-making into the EEA that 

ties the EEA decision-making closer to the EU policy-making. This deepening is presumably the 

result of the need for ever closer interactions between the EU and EEA EFTA pillar in order to 

maintain the idea of a homogenous and dynamic economic area. It can be triggered by differ-

ent players and processes such as interest groups, the respective governments of the EEA 

EFTA states or the EEA EFTA bodies.  

The EEA’s specific features combine to form a highly complex policy process. The thesis also 

addresses the means of the EEA EFTA states to shape an EU act before it is formally adopted 

by the EU as well as their capacity to make EEA specific adaptations to EU acts when incorpo-

rating these EU acts into the EEA Agreement. The legal and empirical analysis of the EEA EFTA 

states organisational inclusion in the EU policy-making confirms that the EEA EFTA states’ ac-

cess to the EU policy-making is limited. As a result, the EEA decision-shaping is rather a tool 

for gathering information than for influencing an EU policy. On the other hand, the thesis 

questions whether there is indeed a legal coercion that forces the EEA EFTA states to incorpo-

rate EU secondary law completely and in due time. Such a coercion would be a very strong 

tool in order to ensure the EEA’s effectiveness. Various scholars have referred to the proce-

dure set out in Article 102 of the EEA Agreement which allows for the suspension of the af-

fected parts of the EEA Agreement if the EU and the EEA EFTA states do not agree on the 

incorporation of a new EU act. Taking into account the EEA EFTA states’ high economic de-

pendence on the access to the Single Market such a suspension would have serious conse-

quences for the economy of the EEA EFTA states. Thus far, however, this procedure has only 

been invoked twice and in both instances a conciliation could averted a suspension. The EU’s 

reticence to invoke Article 102 may root in the fact that the details on the procedure and its 

actual consequences are not precisely specified. Moreover, it is likely to reflect the EU’s tradi-

tional commitment to compromise and consensus instead of hard bargaining. Arguably, the 

coercion set out by Article 102 as well as by the EU’s superior bargaining power is likely to be 

mitigate by practical constraints.  

Chapter 3 also addresses the efficiency of the different procedures of the EEA decision-mak-

ing. In this regard, an efficient procedure to incorporate EU law into the EEA Agreement de-

fines clear responsibilities and deadlines and above all, includes a body that is able to monitor 

the progress in the decision-making process. Taking into account the recent revisions of the 

EEA decision-making procedures in order to streamline the incorporation of EU secondary law 

into the EEA Agreement, it is most likely the EFTA Secretariat which can exercise this role. 

However, it will be interesting to observe whether the EFTA Secretariat can indeed establish 

a leading role in the EEA decision-making or whether the responsibility for speeding up the 

incorporation of new EU legislation will again be blurred among the numerous players in-

volved in the EEA decision-making.  

The EEA’s functional scope is diffuse. In a nutshell, the integration provided by the EEA Agree-

ment is spread over a large number of issue areas whereas the actual degree of correspond-

ence between EU and EEA law varies greatly across those issue areas. In total, less than 20 
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per cent of the analysed EU secondary law in force in the EU applied to the EEA EFTA states as 

well. However, as various chapters of this thesis show, the EEA’s regulatory boundary and the 

EEA EFTA states’ extent of integration is difficult to draw. Indeed, through the EEA, external 

differentiation has created a multitude of integration arrangements that render the initially 

rather reluctant EEA EFTA states to close partners of the EU. In this vein, the EEA EFTA states 

pushed forward the overall process of European integration.  

Technically speaking, the indistinctness of the EEA’s functional scope is likely to create an in-

formation overload when it comes to scrutinise the EEA relevance of EU secondary law. An EU 

act that becomes an integral part of the EEA may also cover policies that partly fall outside the 

scope of the EFTA states’ relations with the EU. Since the EEA Agreement has been signed in 

1992, the EU has significantly increased its competences beyond the Single Market. This has 

also affected the EEA as the lines between the internal market and other parts of EU law (like 

fiscal policy, citizenship or internal security) have become increasingly blurred. The EEA EFTA 

states and the EU lack a distinct indicator for the EEA relevance of an EU act. Subsequently, 

the assessment of the EEA relevance remains a two-lane process absorbing administrative 

capacity in the EU as well as in the EFTA pillar.  

Finally, Chapter 3 points to numerous changes in the EU that may have affected the day-to-

day management of the EEA. Notwithstanding these changes the main part of the EEA Agree-

ment has never been adjusted. This reticence to update the EEA Agreement is presumably the 

result of the politicisation that such a revision of the EEA Agreement would cause in the EEA 

EFTA states and the EU. On the other hand, the refusal to update the main part of the EEA 

Agreement to the EEA relevant changes in the EU treaties has created a gap between the 

scope of integration set out in the main part of the EEA Agreement and its annexes or proto-

cols. Thus far, the EEA EFTA states together with the EFTA institutions have always found so-

lutions to overcome the practical problems resulting from the static EEA Agreement. However, 

taking into account the ongoing integration in the EU the EEA’s adaptability may soon reach 

its limits.  

Chapter 4 outlines the conceptual framework of this thesis. The EEA’s paramount goal of es-

tablishing a homogenous and dynamic economic area sets the baseline for the analysis of ef-

fective external differentiated integration. As a result, the terms homogeneity and effective-

ness are interchangeable. In a nutshell, homogeneity in the EEA is supposed to be fully realised 

by consistent selection, timely and complete incorporation and correct application of EEA rel-

evant EU secondary law by the EEA EFTA states.  

Chapter 5 then presents the various datasets related to this thesis. The data provides a com-

prehensive overview on the EU secondary law as well as its relevance to the EEA and other 

agreements between the EU and the EEA EFTA states. It breaks new empirical grounds by 

measuring various aspects of the EEA EFTA states’ integration with the EU such as their extent 

of integration, differentiation between the EU and the EEA EFTA states, differentiation among 

the EEA EFTA states, and various aspects related to the speed of incorporation of EU acts into 

the EEA Agreement or the selection of EEA relevant EU secondary law.  
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Chapter 6 addresses the conditions under which external differentiated integration is effec-

tive. To this end it outlines numerous explanatory factors that are divided into country-specific 

factors, policy-related factors and institutional factors. On the face of it the EEA EFTA states 

are likely to constitute a ‘world of law observance’. Their lack of bargaining power and their 

high level of state capacity and rule of law but also the low degree of politicisation and the 

high public and political support for the EEA in the EEA EFTA states are likely to provide fa-

vourable conditions for a well-functioning EEA. On the other hand, the chapter shows that 

international indicators that group states by specific characteristics such as their rule of law 

or government effectiveness often have numerous shortcomings. For instance, in the case of 

Norway and Iceland, international indicators do not consider the legal constraints on integra-

tion that arise from their dualist approach to internal law. Moreover, compared to most EU 

states, all EEA EFTA states have limited administrative resources and therefore may lack the 

capacity to participate in the EU policy-making. The EEA EFTA states’ access to the EU policy-

making is already limited because the EEA EFTA states cannot participate in committees and 

working groups of the European Parliament or the Council of the EU. Hence, the EEA EFTA 

states lack a considerable power of participation and assertiveness in the EU policy-making. 

As a result, the assessment of the political and legal fit of an EU act with domestic practices 

and traditions may start only after the EU has formally adopted an EU act. A higher information 

level based on more administrative resources for the EEA and a better access to the EU policy-

making is thus likely to speed up the incorporation of new EU secondary law into the EEA 

Agreement. To sum up, taking a closer look at the specific characteristics of the EEA EFTA 

states the conditions for compliance with the goals set out in the EEA Agreement may be more 

diverse as initially expected due to the EEA EFTA states’ high interdependence with the EU.  

The main focus of this thesis lies on policy-related explanatory factors for non-compliance 

with the obligations set out by the EEA Agreement. To this end, Chapter 6 identifies five policy-

related factors that account for non-selection or delayed incorporation of EEA relevant EU 

secondary law: institutional incompatibility; functional ambiguity; economic interdepend-

ence; political salience; regulatory misfit. Policy-related factors consider the specific proper-

ties of an EU act and how those properties are compatible with the EEA’s institutional frame-

work, its functional scope or the specific preferences and capabilities of the EEA EFTA states. 

The empirical analysis provided in Chapter 7 and 8 shows that all those factors are negatively 

correlated with the EEA’s effectiveness meaning that the higher the institutional incompati-

bility, the functional ambiguity, the economic interdependence, the political salience and the 

regulatory misfit of an EU policy is, the lower the EEA’s effectiveness is. Finally, institutional 

factors consider explanations of the effectiveness of the EEA that are not directly related to 

the EEA EFTA states or to an EU policy. They again stem from the EEA’s political environment 

and its specific institutional shortcomings. In sum, it is one of the main arguments put forward 

by this thesis that the conditions for effective external differentiation cannot be reduced to a 

single factor but have to be seen as interplay of various parameters. 

Chapter 7 first provides some descriptive statistics on the development and composition of 

EEA secondary law. Over the last two decades the composition of the EEA secondary law has 

substantially changed. There was a shift from EU directives adopted by the Council of the EU 
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to EU regulations adopted by the European Commission. While the number of EU acts adopted 

in a year has decreased since the 1990s, the number of EU acts incorporated into the EEA 

Agreement has steadily increased in the last two decades. Chapter 7 also presents different 

ways how to empirically measure the effectiveness of EEA rule selection. For instance, to test 

the reliability of the indication of the EEA relevance of an EU act we can measure the number 

of EU acts marked as EEA relevant but excluded from the incorporation into the EEA Agree-

ment as well as the number of EU acts not marked as EEA relevant but incorporated into the 

EEA Agreement. The analysis shows a surprisingly high level of inconsistency in terms of a high 

number of excluded EU acts marked as EEA relevant as well as a high number of incorporated 

EU acts not marked as EEA relevant.  

Likewise, the empirical analysis confirms the indistinctness of the EEA’s functional scope. Gen-

erally speaking, the contracting parties of the EEA lack a sufficient indicator to determine the 

EEA relevance of an EU act because neither the wording ‘text with relevance to the EEA’ nor 

the EU Treaty basis have proven to be reliable. To explain the non-selection of EU legislation 

marked as EEA relevant the statistical analysis using logistic regression analysis shows a signif-

icant effect of the variable institutional incompatibility. We thus can conclude that EU acts 

with specific institutional requirements are unlikely to be selected by the EEA EFTA states even 

though their thematic and legal basis is EEA relevant.  

To ensure the effectiveness of external differentiation it is important to clearly define the 

functional scope of an agreement with the EU. However, due to the EU’s far-reaching policy 

scope and the various interactions between different policies it is illusory to assume that the 

legal relationship between a non-member state and the EU has distinct regulatory boundaries. 

Moreover, the trend that different policies blur in a single EU act is likely to continue. Accord-

ingly, the assessment of the relevance of new EU legislation for a regime of external differen-

tiation is likely to remain challenging. Regardless of those challenges, the empirical analysis 

provided in Chapter 7 shows that the extent of integration provided by the EEA Agreement 

has been surprisingly stable since 1992.  

Chapter 8 analyses numerous aspects related to the speed of incorporation of EU acts into the 

EEA Agreement. All of those aspects show that there are significant delays in the incorporation 

of new EU secondary law into the EEA Agreement. The time required to incorporate an EU act 

into the EEA Agreement has varied over time with several periods of either faster or slower 

incorporation. Generally speaking, however, the speed of incorporation of EU acts into the 

EEA Agreement has tended to increase over time, in particular for technical EU acts. Moreo-

ver, the empirical analysis detects that specific characteristics of an EU act such as its institu-

tional incompatibility with the EEA Agreement or the political relevance attached to the EU 

act in question can explain the length of the delay. Indeed, all policy-related factors tested in 

this thesis had a significant effect on the speed of incorporation. As a result, the incorporation 

of a new EU act is unlikely to proceed in due time if (i) its institutional characteristics are in-

compatible with the EEA’s level centralisation; (ii) its functional scope is ambiguous; (iii) it is 

salient; (iv) its economic interdependence is high; and finally (v) it implies a misfit with the 
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regulatory preferences and capabilities of the EEA EFTA states. Except for the variable eco-

nomic interdependence, the effect of all variables has the expected direction. The observation 

that the economic relevance of an EU act does not ensure a fast incorporation can be ex-

plained by the fact that the political relevance of an EU act often mitigates the economic in-

centives to integrate. Moreover, due to the advanced integration provided by the EEA Agree-

ment the paramount economic interests of the EEA EFTA states in a well-functioning EEA 

Agreement may not always correspond with the economic interest in relation to a specific EU 

act. In this regard, the regulatory misfit attached to an EU act outdoes its economic relevance. 

Finally, Chapter 8 shows that in the last two decades the EFTA-internal procedures to prepare 

the incorporation of a new EU act into the EEA Agreement have not been sufficiently efficient. 

For instance, they have lacked clearly defined deadlines for the different steps of the EEA de-

cision-making. Moreover, the responsibility of the incorporation was spread over various play-

ers and levels. Finally, the EFTA-internal procedures lacked the criteria to automatically iden-

tify EU acts that do not raise EEA horizontal challenges and therefore failed to streamline the 

incorporation of so-called straightforward acts. The newly introduced fast-track procedure 

marks an important step towards a more efficient and effective rule adoption but its contri-

bution to more efficient processes in the EEA still has to be proven in the long run.  

The fast-track procedure has also released administrative resources that the EFTA Secretariat 

and the EEA EFTA states can now use to speed up the incorporation of EU acts that are not 

normally subject to the fast-track procedure. Nonetheless, the recent revisions of the proce-

dures to incorporate new EU secondary law into the EEA Agreement failed to define a hori-

zontal approach for EU acts that are not fully compatible with the EEA’s level of centralisation 

and its functional scope. Hence, for all EU acts that are not subject to the fast-track procedure 

the search for an efficient incorporation is likely to continue. Likewise, the contracting parties 

are expected to further fill the EEA’s two-pillar structure with a myriad of ad hoc rules for EEA 

decision-making in order to ensure that the EEA EFTA states can keep their level of functional 

integration. However, as long as the contracting parties of the EEA have to find specific ways 

to circumvent the various institutional and political constraints of the EEA, effective rule adop-

tion will not be attainable.  

Chapter 9 analyses differentiation within the EEA secondary law. The analysis reports mixed 

results. Whereas on the one hand Norway and Iceland have only a few exemptions that go 

beyond exemptions provided to the EU states, Liechtenstein has acquired a substantial num-

ber of differentiated EU acts. However, most of those opt-outs are unlikely to seriously affect 

the functioning of the EEA Agreement as they are confined to few, mainly technical issue ar-

eas. Moreover, most opt-outs are in fact tailor-made arrangement that do not fully exempt 

Liechtenstein from the application of the respective EU acts because they claim that Liechten-

stein has to give direct effect to the implementation of EU law by Switzerland or Austria.  

Due to the often very technical and complex character of EU secondary law the EEA EFTA 

states’ demand for differentiation within the EEA secondary law does not fully correspond 

with traditional explanations for differentiation. Indeed country-specific differentiation within 

the EEA secondary law is often triggered by specific environmental conditions in the EEA EFTA 
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states or more generally speaking geographical factors such as the existence of very rural and 

remoted areas. In the case of Liechtenstein most of its opt-out clauses can be attributed to its 

smallness or its close relations with Switzerland.  

Overall, the chapter concludes that the EEA EFTA states have little lee-way for opt-out clauses 

that go beyond exemptions provided to the EU states. Arguably, the EEA has not led to opt-

out cascades and thus has not triggered centrifugal effects. This conclusion can be explained 

by the fact that due to the EU’s superior bargaining power the supply of differentiation in the 

EEA is restricted by the same institutional resistance that we can find in the EU.  

The second subchapter of Chapter 9 shifts the focus on the overall relations of the EEA EFTA 

states with the EU. In this vein it shows that all EEA EFTA states have a substantial number of 

agreements in force with the EU. However, only few of those agreements cover EU secondary 

law. Put differently, at the level of EU secondary law almost the entire extent of integration of 

the EEA EFTA states is based on the EEA Agreement. Moreover, a comparison with the inte-

gration provided by the agreements between Switzerland and the EU shows that those agree-

ments have mainly copied the transfer of EU secondary law to non-EU member states estab-

lished by the EEA Agreement. This again confirms the labelling of the EEA as the most far-

reaching and comprehensive agreement that the EU has concluded with a non-member state. 

Finally, the empirical analysis gives proofs that the delayed incorporation of EU secondary law 

substantially reduces the EEA EFTA states’ extent of integration and create a new type and 

logic of external differentiation. The so-called informal differentiation considers the tempo-

rary exemptions of the EEA EFTA states from the validity of an EEA relevant EU act during the 

process of incorporation of this EU act into the EEA Agreement. It follows a process-based 

logic of differentiation that originates in the EEA’s specific institutional and functional fea-

tures. In this vein, Chapter 9 shows that the effectiveness of the EEA and differentiation within 

the EEA are intertwined: the EEA is the most effective, the less differentiated it is. 

Assessment of the EEA’s effectiveness 

It would be misleading to summarise the numerous analyses presented in this thesis in a single 

assessment of the EEA’s effectiveness. Instead the different outcomes of the different varia-

bles related to different stages of the EEA’s policy cycle accentuate the complexity of external 

differentiated integration. In a nutshell, the thesis tells a story of institutional complexity that 

taints the effectiveness of the EEA and explains its variation across different EU acts and 

throughout the EEA’s policy cycle. It shows serious malfunctions in particular the low speed of 

incorporation as well as the sometimes inconsistent rule selection that persist throughout the 

entire period of analysis. These malfunctions prevent the establishment of a fully homogenous 

economic area. However, as it is the case with malfunctions in the EU it is unclear when such 

malfunctions start to impair the overall functioning of an integration model. Subsequently, 

the empirical analysis of this thesis does not contradict the mostly positive assessment of the 

EEA by its various stakeholders (see Chapter 2 and Chapter 4). That said, I argue that the EEA 

EFTA states do not necessarily have to achieve perfect compliance but have to stay committed 

to the goals of the EEA and have to honour its institutions, processes and obligations. Put 
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simply, rather than full homogeneity, credibility is indeed crucial for the overall functioning of 

the EEA.  

There are various proofs that the EEA EFTA states are still strongly committed to the EEA. 

Indeed, the analysis of their specific characteristics has shown that the EEA EFTA states con-

stitute a kind of a ‘world of law observance’. These specific features of the EEA EFTA states 

are likely to back up the credibility of the EEA EFTA states and the legitimacy of the EEA.  

Proofs for a high ‘credibility’ of the EEA EFTA states can also be found in numerous statements 

by EU institutions, for instance in the conclusions of the Council of the EU on a homogeneous 

extended single market (Council of the EU 2014; 2016). However, in its conclusions from De-

cember 2014 the Council also states that it ‘notes with concern the recurrent backlog and 

delays incurred during the entire process of incorporation of EU legislation into the EEA Agree-

ment’ and ‘emphasizes the need for renewed efforts in order to ensure homogeneity and legal 

certainty in the European Economic Area’ (Council of the EU 2014: 9). Against this background 

the recent revisions of the EFTA-internal procedures to incorporate EU secondary law into the 

EEA Agreement, in particular the introduction of the fast-track procedure, can be seen as an 

attempt of the EEA EFTA states to restore the confidence in their commitment to the EEA.  

In its conclusions from December 2016 the Council acknowledges the efforts made by the EEA 

EFTA states but also notes that there are still serious delays in the incorporation of new EU 

secondary law into the EEA Agreement and stresses ‘the need for the EEA EFTA States to con-

tinue their efforts towards a streamlined incorporation and application of EEA relevant legis-

lation’ (Council of the EU 2016: 10). Such continuous efforts are essential to ensure the credi-

bility of the EEA EFTA states’ commitment to the EEA. Put differently, the various malfunctions 

in the EEA as detected in this thesis will start to seriously violate the EEA’s effectiveness as 

soon as the EEA EFTA states’ efforts to improve the functioning of the EEA loses its credibility.  

Taking into account the political support for the EEA Agreement in the EEA EFTA states, the 

EEA EFTA states’ commitment to the EEA is unlikely to implode in the near future. However, 

the incorporation of the European Supervisory Authorities (ESAs) has already shown that it 

has become increasingly difficult for the EEA EFTA states to ensure the necessary flexibility 

and adaptability of the EEA Agreement. The delayed incorporation of those EU acts has also 

delayed the incorporation of various other EU acts related to financial services. As a result, 

businesses from the EEA EFTA states have no longer been able to fully benefit from the access 

to the Single Market and have faced various constraints compared to businesses from the EU 

states. Such examples show that the malfunctions addressed in this thesis can have real eco-

nomic consequences. It is therefore very important that the EEA EFTA states and the EU con-

tinue the dialogue on the functioning of the EEA and intensify their efforts to ensure the EEA’s 

effectiveness at the different stages of the EEA’s policy cycle.  

In a broader perspective, the assessment of the EEA’s effectiveness must take into account 

how the EEA EFTA states have contributed to the overall dynamics of European integration. 

To measure the EEA EFTA states’ contribution to European integration this thesis focuses on 

their extent of integration. A substantive decrease in the extent of integration would establish 

proofs of centrifugal effects while centripetal effects would be manifested in an increase of 
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the EEA EFTA states’ extent of integration. The empirical findings of this thesis showed that 

the EEA EFTA states’ extent of integration provided by the EEA Agreement is surprisingly stable 

over time. Moreover, the EEA EFTA states’ reluctance towards EU membership has remained 

or even increased. Hence, with regard to the EEA EFTA states’ extent of integration as well as 

their willingness to join the EU we can neither establish proofs of centripetal effects nor cen-

trifugal effects.  

By contrast, the thesis shows that the EEA’s level of centralisation has deepened. The policy-

specific modes of governance in the EEA now cover the entire range of decision-making au-

thority. As a result, the EEA is likely to have had centripetal effect which has tied the EEA 

decision-making more closely to the EU policy-making.  

Finally, I would like to point out that this thesis focuses on legal integration in terms of formal 

references to EU secondary law. However, research on European integration has also ad-

dressed several other mechanisms how EU policies are transferred beyond the EU (see Schim-

melfennig 2012b). This thesis has not examined the effects of Europeanisation of the EEA EFTA 

states. It is therefore important to mention that Europeanisation in terms of autonomous ad-

justments of national legislation to EU law and EU regulatory standards may compensate for 

a lack of integration. Europeanisation may also cover the administrative practice, in particular 

if this lack of integration is supposed to be temporarily. In this vein, informal arrangements 

may mitigate shortcomings in the actual integration. 

The EEA’s democratic challenges  

Various reports have criticised the EEA for its democratic deficit. For instance, the Norwegian 

EEA Review Committee (2012: Chapter 26) has analysed the democratic quality of the EEA 

based on four dimensions: (i) representation and participation; (ii) supervision and accounta-

bility; (iii) open and informed societal debate; (iv) rule of law and individual rights. Likewise, 

Eriksen (2015) has assessed the consequences of Norway’s EEA membership by examining 

whether there is congruence between those who make the decisions and those who are af-

fected by such decisions. He also examined the extent to which those affected can hold those 

who make the decisions to account. By contrast, Fossum (2015) focuses on question of he-

gemony and domination by contrasting the high level of integration with the limited level of 

representation. Finally, Fossum (2016) highlights the de-politicisation in Norway according to 

which politicians in Norway deliberately avoid discussing constitutional implications of the EEA 

Agreement and its dynamic process of EU rule incorporation. These various studies show sev-

eral shortcomings of the EEA including the lack of decision-making power, executive domi-

nance or a lack of transparency and debate.  

The lack of the right to vote in the EU policy-making is anchored in the main part of the EEA 

Agreement. Accordingly, the contracting parties were aware that they would face this demo-

cratic shortcoming as members of the EEA but not of the EU. However, throughout the last 25 

years the EEA EFTA states have been forced to transfer more competences to the EEA EFTA 

bodies and the EEA decision-making has also been tied more closely to the EU policy making. 

This deepening of the EEA’s level of centralisation was necessary in order to ensure the level 
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of functional integration intended in the EEA Agreement. It is reflected in a multitude of ad 

hoc rules that have been added to the EEA’s two-pillar structure. On the face of it all contract-

ing parties have to give credits to the high adaptability and flexibility of the EEA’s institutional 

framework. From a democratic perspective, however, there is little doubt that the EEA EFTA 

states have overstretched their mandate for policy-specific integration that does not pool sov-

ereignty and does not delegate decision-making authority to EU institutions.  

The empirical findings of this thesis contribute to the debate on the EEA’s democratic deficit 

in three ways: First, it shows that the rule transfer from the EU to the EEA EFTA states is less 

automatic than commonly stated. The high number of excluded EU acts, the serious delays in 

the incorporation of new EU acts into the EEA Agreement as well as the presence of EEA spe-

cific adaptations show that there is certain level of divergence. However, the empirical find-

ings remain ambiguous whether this divergence is deliberately caused by the EEA EFTA states 

or inherent in the EEA’s two-pillar model.  

Second, I argue that the EEA’s overall governance structure is in practice less hierarchical than 

expected. Indeed, in the past two decades, the EU has been very hesitant to use its superior 

bargaining power or the procedure set out in Article 102 of the EEA Agreement. In its review 

on the functioning of the EEA the European Commission (2012: 10) concludes that Article 102 

may have acted as a deterrent but also states that this deterrent could not avoid ‘lengthy 

negotiations and unproductive situations of public political controversy’. The outcome of 

those lengthy negotiations has often seen ‘media reports in the EEA EFTA countries concluding 

to an alleged imposition from Brussels’ (ibid.: 10). On the other hand, regardless of the out-

come, it has to be acknowledged that with such ‘lengthy negotiations’ the EU has honoured 

the EEA’s institutional framework and has showed its willingness to negotiate EEA specific 

adaptations. Undoubtedly, the EU was ‘not designed as a hegemon’ (Fossum 2016: 344) and 

does not operate as a hegemon in relation to its members and partners. The sometimes 

strongly delayed incorporation of new EU legislation into the EEA Agreement thus gives proof 

that the search for compromise and consensus is the predominant feature of the EU’s inter-

actions with the EEA EFTA states even though the final compromise is mostly in line with the 

EU’s preferences.  

Third, the analysis concludes that the actual extent of integration of the EEA EFTA states pro-

vided for the EEA Agreement as well as their other agreements with the EU is loweer than 

commonly assumed. On 31 December 2015 19.6 per cent of the EU acts in force in the EU had 

also been incorporated into the EEA Agreement (data based on EU directory). However, the 

extent of integration varied enormously when differing by author and type of EU acts as well 

as amending and constituting law. Whereas 72.5 per cent of the EU directives in force on 31 

December 2015 had been incorporated into the EEA Agreement, the degree of correspond-

ence is much lower for regulations (21.2 per cent), decisions (14.4 per cent) or other types of 

EU acts (5.4 per cent). By excluding amending law and EU acts adopted by the European Com-

mission the extent of integration provided by the EEA Agreement and the EEA EFTA states’ 

other agreements with the EU is approximately 50 per cent. This is still much lower than the 

often quoted 70 per cent of the EU legislation. Even if we focus on policy areas (i. e. treaty 
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articles) instead of legal acts the EEA EFTA states’ extent of integration is still far lower than 

the integration of an EU member state.  

These three observations do not reject the common criticism of the EEA’s democratic deficit. 

Procedural issues such as the assessment of the relevance of an EU act or the assessment of 

the need for EEA specific adaptations cannot fully compensate for the lack of decision-making 

power in the EU policy-making. Hence, a delayed incorporation of an EU act into the EEA 

Agreement does not put the EEA EFTA states back in the driver’s seat. They remain policy-

takers instead. However, the three observations mentioned above push forward another as-

pect of the EEA’s democratic deficit. In the EEA, there is an inherent conflict between the 

legitimacy that derives from the EEA’s output in terms of a homogenous and dynamic eco-

nomic area and the legitimacy shaped by the input of the EEA EFTA states. If the EEA EFTA 

states give their parliaments or business associations access to the EEA decision-making or, 

more generally speaking, initiate a debate on constitutionally acceptable arrangements for EU 

acts that trigger EEA horizontal challenges, the incorporation of those EU acts is likely to be 

significantly delayed. This means that an increase in the input legitimacy by a more participa-

tive and elaborate EEA decision-making is likely to cause temporarily differentiated rules for 

the EEA EFTA and the EU states and thus a decrease of the EEA’s output legitimacy (see Scharpf 

1999 or Schmidt 2012 for a definition of the terms output and input legitimacy).  

The dilemma of finding an equilibrium between output and input legitimacy is not specific to 

the EEA. Like the EU the EEA needs to be effective and inclusive. From the perspective of the 

EEA EFTA states, this means that the EEA has to ensure the EEA EFTA states’ access to the EU’s 

internal market but shall not pool their sovereignty or force them to delegate decision-making 

authority to supranational institutions. By contrast, from the perspective of the EU, the EEA 

shall not undermine the integrity of the EU’s legal order as well as the autonomy of the EU’s 

decision-making. The two perspectives combine to form the EEA’s highly complex institutional 

architecture and its lengthy decision-making procedures. Proposals for streamlining the EEA’s 

procedures and making its institutional architecture simpler would come at the price of de-

creasing powers of the EEA EFTA states at the expense of the EU and the EFTA institutions. On 

the other hand, proposals that break up the EU’s legal order or its decision-making would 

reduce the attractiveness of an EU membership – a price that the EU is not willing to pay. 

Subsequently, a solution for the EEA’s democratic deficit that goes beyond mainly superficial 

adjustments to its procedures and a more intense dialogue with the EU has still to be found.  

EEA as a model of external differentiation66 

As mentioned above, the thesis mainly tells a story of institutional complexity that taints the 

effectiveness of the EEA and explains its variation across different EU acts and throughout the 

process of incorporation of those EU acts into the EEA Agreement. According to Zahariadis 

(2013: 812) complexity has four implications: First, it raises administrative costs; second, it 

                                                      

66 This section is based on Frommelt 2016c.  
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begets more complexity; third, it gives rise to political conflict; and fourth, it safeguards diver-

sity. This also applies to the EEA: Due to the numerous institutions of the EEA its administrative 

costs are high. The difference of static EEA primary law and dynamic EEA secondary law con-

tinuously begets more complexity and the asymmetric level of power wielded by the institu-

tions of the EU and the EFTA pillar as well as the fact that the EEA EFTA states have to ‘speak 

with one voice’ to the EU give rise to political conflict. Finally, the EEA has safeguarded diver-

sity in the sense that it has consolidated the EEA EFTA states’ reluctance towards EU member-

ship.  

The EEA may have successfully advanced the EEA EFTA states’ relationship with the EU 

throughout the last two decades but it is still ‘not a model made for export’ (Sverdrup 2011: 

140). Instead, the generally positive assessment of the EEA by the EU is closely linked with the 

characteristics of the EEA EFTA states. Subsequently, I argue that effective external differen-

tiated integration based on the EEA model is only attainable if the contracting parties fulfil 

specific conditions. The ‘success’ of the EEA Agreement thus ‘rests upon some underlying po-

litical, economic, institutional and geographical factors that are not matched by many other 

countries in Europe’ (ibid.: 140). Without those conditions, its member states would not be 

able to stem the institutional complexity of the EEA and the goal of a homogenous and dy-

namic economic area would not be attainable.  

This applies in particular to the ENP states which in most cases are unlikely to have the capacity 

to efficiently administrate and manage the obligations set out by the EEA Agreement. More-

over, the ENP states are too heterogeneous to ‘speak with one voice’ to the EU and due to the 

size of some of them, non-compliance would always be salient. By contrast, Switzerland would 

be capable to join the other EFTA states in the EEA. Nevertheless, it is doubtful whether Swit-

zerland’s accession to the EEA would be feasible. An EEA membership and the dynamic incor-

poration of EU secondary law into the EEA Agreement would be highly contested by various 

players of Swiss politics. The expected politicisation is likely to slow down the speed of incor-

poration of EU law into the EEA Agreement. In addition, the obligation for the EFTA states to 

speak with one voice would limit the adaptability of the EEA as the Swiss government would 

probably not have the same room for interpretation as the current EEA EFTA states. Conse-

quently, Switzerland’s accession to the EEA would most likely negatively affect the functioning 

of the EEA by (further) reducing the homogeneity of EU and EEA law. Moreover, effects in-

fringe on the homogeneity and legal certainty in the EEA are in practice often neglected due 

to the small size of the EEA EFTA states. This would be highly unlikely the case after states like 

Switzerland or the United Kingdom had joined the EEA.  

Although the EEA as such may not be a model for other European states, there are still various 

lessons to be drawn from the EEA. First and foremost, the EEA has proven to be durable. This 

confirms that despite the continuously progressing European integration, under specific cir-

cumstances, the EU and a non-member state can agree on a partnership that is sustainable 

and not only a first step on the way to membership. Secondly, the EEA has ensured far-reach-

ing regulatory alignment with the EU and provides – at least limited – opportunities for organ-

isational inclusion in EU structures. Thirdly, although economic integration constitutes the 
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very core of the EEA, it still has established interactions that go well beyond market integration 

including environment, consumer protection, data protection or the EEA EFTA states’ partici-

pation in various EU programmes. Fourthly, the EEA has not ruled out other models of inte-

gration for the EEA EFTA states. Indeed, the EEA EFTA states and the EU have concluded vari-

ous bi- or multilateral agreements that increased the EEA EFTA states’ extent of integration. 

Fifthly, the experience of the EFTA states shows that the EU insists on a balance of benefits 

and obligations in each partnership, fearing to create precedents that could trigger more de-

mands from both its members and other non-members. Indeed, the EU is particularly keen on 

protecting the autonomy of its legal order and decision-making.  

The ongoing search for effective external differentiated integration 

The legal basis of an EU act is the most common indicator in order to assess its EEA relevance. 

However, it is not a sufficient one as an EU act may include specific properties that are not 

compatible with the EEA’s institutional architecture and functional scope although its legal 

bases is EEA relevant. Moreover, an EU act can have several legal bases. In order to assess the 

EEA relevance of an EU acts, the EEA EFTA states must therefore also examine the links be-

tween a specific EU act with other EU provisions or its general relevance to the functioning of 

the EU’s internal market.  

To cope with this flood of information, associated states must be involved in the EU’s policy-

making process from an early stage on. In this vein, they may receive the necessary infor-

mation in due time to avoid lengthy negotiations about whether and to what extent an EU act 

should be incorporated or not. On the other hand, to ensure effective external differentiated 

integration, each associated state must provide at the national level the administrative and 

political resources necessary to make use of the existing rights to participate in the EU policy-

making. In the EEA, the EEA EFTA states could also entrust the EFTA Secretariat with a leading 

role in the administration of the process of the incorporation of new EU legislation into the 

EEA Agreement. Finally, it is important to mention that the EEA EFTA states and the EU are 

both responsible for the EEA’s effectiveness. The EU must therefore be aware of the specific 

features of the EEA reconciling the EEA EFTA states’ commitment to integrate and their polit-

ical constraints on integration.  

The empirical findings of this thesis show that it is very important to clearly define the func-

tional scope of an integration model and to enable a far-reaching organisational inclusion. 

However, the fact that the EEA EFTA states are unable, constitutionally, to directly accept de-

cisions made by the EU institutions, increasingly limits the EEA EFTA states’ willingness and 

capabilities for (economic) integration. Against this background, associated countries should 

be fully aware that far-reaching economic integration cannot be fully separated from political 

integration. Effective external differentiated integration does not only require common inter-

ests and capabilities but also a political commitment. Assuming that integration in the EU fur-

ther deepens the EEA’s effectiveness can only be guaranteed if the EEA EFTA states fully ac-

cept the constitutional implications that come with the EEA membership.  
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In sum, throughout the last 20 years the EEA has proved to be a sustainable model of external 

differentiation ensuring the EEA EFTA states’ access to the EU’s internal market. The EEA EFTA 

states are deeply embedded in the process of European integration and form an integral part 

of the EU’s system of differentiated integration. They could therefore avoid negative external-

ities from being excluded from the completion of the internal market in the EU. However, 

external differentiated integration does not wipe off different preferences and capabilities 

across EU and non-EU countries. Moreover, the EEA’s institutional architecture could not fully 

reduce the transaction costs that arise from the policy transfer from the EU to the EEA EFTA 

states. The empirical findings of this thesis also show that the EEA EFTA states’ extent of legal 

integration is still far away from full EU membership. In addition, the EEA has not only trig-

gered new cases of differentiation but has also shaped a new type and new logic of differen-

tiation.  

To conclude, in the EU’s system of differentiated integration there is still a clear distinction 

between member states and non-member states. In the case of the EEA EFTA states this dis-

tinction partly results from the fact that the EEA EFTA states do not participate in the highly 

regulated EU Customs Union or the EU’s Common Agriculture Policy. However, this distinction 

can also be explained by the EU’s dynamic law-making which makes it very difficult for non-

member states to avoid divergence within the integrated policy fields. Finally, external differ-

entiated integration is skewed by the EU’s wish to protect the autonomy of its legal order and 

decision-making. This is not to be criticised taking into account the consequences that a more 

inclusive approach towards non-member states would have for the attractiveness of EU mem-

bership. Nevertheless, it shows that an effective and inclusive model of external differentiated 

integration enabling non-EU countries to fully cope with the legislative dynamics of the EU is 

still to be found.  
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Annex 

Annex I: Description of the datasets  

Table Ax 1: Detailed variable description of the dataset EEA sec law 

Variable Description Codes 

Sec_law Type of document 0 = no secondary law;  
1 = secondary law 

procedure Procedure how EU act has been incorporated 
into the EEA Agreement 

0 = initial Agreement;  
1 = standard procedure;  
2 = fast-track procedure;  
3 = simplified procedure;  
4 = incorporation is awaited 

Year EU Year when EU act has been adopted / 

Year EEA Year when EU act has been incorporated / 

Date of docu-
ment 

Date when EU act has been adopted / 

Date of incor-
poration 

Date when EU act has been incorporated / 

Compliance 
date EU (first) 

First date by when EU states had to comply 
with an EU act 

/ 

Compliance 
date EU (lat-
est) 

Latest date by when EU states had to comply 
with an EU act 

/ 

Entry into 
force EEA 

Date of entry into force of respective JCD / 

Compliance 
date 

First date by when EEA EFTA states had to com-
ply with an EU act 

/ 

Type Type of EU act  1 = directive;  
2 = regulation;  
3 = decision;  
4 = other 

Author Author of EU act 1 = Council;  
2 = EP/Council;  
3 = European Commission;  
4 = other EU institution 

Celex Celex number of the recorded document / 

title Document title / 

Annex Annex to the EEA Agreement to which EU act 
has been assigned to 

See Annexes/Protocols EEA Agreement 
(Chapter for Annex I; II; XIII) 

JCD Number of JCD / 

Working 
group 

Working group in charge for incorporation / 

Subcommittee Subcommittee in charge for incorporation / 

Art. 103 Indication of constitutional requirements 0 = no; 1 = yes 

Art. 103 ICE Indication of constitutional requirements by 
Iceland 

0 = no; 1 = yes 

Art. 103 LIE Indication of constitutional requirements by 
Liechtenstein 

0 = no; 1 = yes 

Art. 103 NOR Indication of constitutional requirements by 
Norway 

0 = no; 1 = yes 

Rat_ICE Date of ratification of constitutional require-
ments by Iceland 

/ 
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Rat_LIE Date of ratification of constitutional require-
ments by Liechtenstein 

/ 

Rat_NOR Date of ratification of constitutional require-
ments by Norway 

/ 

Part of EEA  EU act was in force in the EEA Agreement by 
March 2016 

0 = no; 1 = yes 

Adapt_m Presence of EEA specific adaptation to EU act in 
force in the EEA Agreement by March 2016 

0 = no; 1 = yes 

Inst_m Presence of EEA specific institutional adapta-
tion to EU act in force in the EEA Agreement by 
March 2016 

0 = no; 1 = yes 

Scope_m Presence of EEA specific scope adaptation to EU 
act in force in the EEA Agreement by March 
2016 

0 = no; 1 = yes 

Reg_m Presence of EEA specific regulatory adaptation 
to EU act in force in the EEA Agreement by 
March 2016 

0 = no; 1 = yes 

Diff-all_m Differentiated validity of EU act 0 = no; 1 = yes 

exe -scope_m Differentiated validity of EU act due to scope 0 = no; 1 = yes 

exe – inst_m Differentiated validity of EU act due to institu-
tions 

0 = no; 1 = yes 

Diff-country 
(without sec 
DI)_m 

Country-specific adaptation not considering 
sectoral adaptations 

0 = no; 1 = yes 

Diff-country 
(with sec 
DI)_m 

Country-specific adaptation including sectoral 
adaptations 

0 = no; 1 = yes 

Diff-tech_m County-specific technical adaptation 0 = no; 1 = yes 

ICE extent 
LA_m  

Extent of country-specific adaptation for Ice-
land 

0 = no DI;  
1 = full DI;  
2 = partial DI 

ICE extent 
diff_m  

Extent of country-specific adaptation for Ice-
land 

0 = no; 
1 = ad hoc DI;  
2 = ad hoc temp;  
3 = sec DI 

LIE extent 
LA_m  

see above for Liechtenstein  

LIE extent 
diff_m   

see above for Liechtenstein  

NOR extent 
LA_m  

see above for Norway  

NOR extent 
diff_m   

see above for Norway  

ICE ESA  Implementation status based on ESA database 
for Iceland 

1 = full implementation;  
2 = no implementation necessary;  
3 = partial implementation;  
4 = no notification 

LIE ESA  See above for Liechtenstein 0 = no; 1 = yes 

NOR ESA  See above for Liechtenstein 0 = no; 1 = yes 

JCD adapt JCD with adapt adaptation 0 = no; 1 = yes 

JCD adapt LA JCD with adapt adaptation to legal act 0 = no; 1 = yes 

JCD adapt 
tech LA 

JCD with adapt technical adaptation to legal act 0 = no; 1 = yes 

EEA Council  Adaptation by EEA Council (only for LIE) 0 = no; 1 = yes 

only tech  EU act with only technical adaptation  

general adapt EU act with general adaptation  
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Inst Presence of EEA specific institutional adapta-
tion to EU act 

 

Inst-tech Presence of EEA specific technical institutional 
adaptation to EU act 

 

Scope Presence of EEA specific scope adaptation to EU 
act 

 

Scope-tech Presence of EEA specific technical scope adap-
tation to EU act 

 

Reg Presence of EEA specific regulatory adaptation 
to EU act 

 

Reg-tech Presence of EEA specific technical regulatory 
adaptation to EU act 

0 = no; 1 = yes 

Diff-all Differentiated validity of EU act 0 = no; 1 = yes 

exe -scope Differentiated validity of EU act due to scope 0 = no; 1 = yes 

exe - inst Differentiated validity of EU act due to institu-
tions 

0 = no; 1 = yes 

Diff-country 
(all) 

Country-specific adaptation  0 = no; 1 = yes 

Diff-country 
(subst) 

Only substantial country-specific adaptation 0 = no; 1 = yes 

Diff-tech County-specific technical adaptation 0 = no; 1 = yes 

ICE - extent  Extent of country-specific adaptation for Ice-
land 

0 = no adapt;  
1 = full;  
2 = partial 
 

ICE - time  Extent of country-specific adaptation for Ice-
land 

0 = no;  
1 = permanent;  
2 = temp 
 

LIE - extent  see above for Liechtenstein  

LIE - time  see above for Liechtenstein  

Nor - extent  see above for Norway  

NOR - time see above for Norway  

tech ICE - ex-
tent  

Extent of technical country-specific adaptation 
for Iceland 

0 = no adapt;  
1 = full;  
2 = partial 
 

tech ICE - time  Extent of technical country-specific adaptation 
for Iceland 

0 = no;  
1 = permanent;  
2 = temp 

tech LIE - ex-
tent  

see above for Liechtenstein  

tech LIE - time see above for Liechtenstein  

tech Nor - ex-
tent  

see above for Norway  

tech NOR - 
time  

see above for Norway  
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Table Ax 2: Detailed variable description of the dataset EEA exclusion 

Variable Description Codes 

Celex Celex number of the recorded document / 

title Document title / 

Annex Annex to the EEA Agreement to which the EU 
act in question should have been assigned to 

See Annexes/Protocols EEA Agreement 

EEA relevant Indication of EEA relevant 0 = no; 1 = yes 

Type Type of EU act  1 = directive;  
2 = regulation;  
3 = decision;  
4 = other 

Author Author of EU act 1 = Council;  
2 = EP/Council;  
3 = European Commission;  
4 = other EU institution 

Year of docu-
ment 

Year when the EU act has been adopted / 

Date of exclu-
sion 

Reported date when an EU act was excluded / 

Year of exclu-
sion 

Reported year when an EU acts was excluded / 

EFTA reason 
for exclusion 

Reported reason for exclusion based on EFTA 
Secretariat 

/ (Text) 

Reason for 
exclusion 

Reason for exclusion based on own coding (doc-
ument information; reported reason for exclu-
sion) 

1 = opt-out (path dependency);  
2 = scope;  
3 = specific or deriving act (institution);  
4 = time (no longer applicable) 

Source: Author’s own compilation. 
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Table Ax 3: Detailed variable description of the dataset EFTA Diff1  

Variable Description Codes 

Year of docu-
ment 

Year when the agreement has been signed / 

Celex Celex number of the recorded document / 

title Document title / 

Type_1 Type of agreement based on descriptor in the 
Celex number (official classification)  

1 = Agreements with non-member states 
or international organisations  
2 = Acts of bodies created by interna-
tional agreements 
3 = Other acts 

Type_1 Type of agreement based on Document title 
and provided document information (own clas-
sification)  

1 = Agreement  
2 = Agreement in the form of an ex-
change of letters  
3 = Arrangement 
4 = Convention 
5 = Exchange of letters 
6 = Protocol 
7 = decision without addressee 
8 = Information 
9 = Recommendation 

Double Agreements may be included many times in the 
dataset; coding is based on Celex number 

0 = no; 1 = yes 

Amending_1 Agreements may simply amend other agree-
ments; coding is based on legal basis (official 
classification)  

0 = no; 1 = yes 

Amending_2 Agreements may simply amend other agree-
ments; coding is based on document infor-
mation (own classification) 

0 = no; 1 = yes 

Policy do-
main 

Aggregation of policy field see Table Ax 12 

Policy field Aggregation of issue areas / 

Issue areas Coding of the issue area based on Eurovoc de-
scriptor, subject matters and directory code 
provided by document information 

/ 

EUROVOC Eurovoc descriptor based on document infor-
mation 

/ 

Subject Subject matters based on document infor-
mation 

/ 

Directory Directory code based on document information / 

LB Official legal basis of document (Celex number)  / 

Date of docu-
ment  

Date when the agreement has been signed / 

Year of docu-
ment 

Year when the agreement has been signed / 

author Author of the document based on document in-
formation (own classification) 

/ 

In force Agreement may no longer be in force 0 = no; 1 = yes 

End of valid-
ity 

first year when the document was no longer in 
force  

/ 

Secondary 
law 

References to EU secondary law 0 = no; 1 = yes 

 
Source: Author’s own compilation. 
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Table Ax 4: Detailed variable description of the dataset EFTA Diff2 

Variable Description Codes 

Celex Celex number of the recorded document / 

Year of docu-
ment 

Year when the EU act has been adopted / 

Year of refer-
ence 

Year of first reference within the specific regime / 

Type Type of EU act  1 = directive; 2 = regulation 

Regime Agreement on which reference to EU act is 
based on 

1 = bilateral agreement Iceland 
2 = bilateral agreement Liechtenstein  
3 = bilateral agreement Norway 
4 = EEA Agreement  
5 = Schengen Association  
6 = Swiss-EU agreements 
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Table Ax 5: Detailed variable description of the dataset EFTA Diff3  

Variable Description Codes 

Author Author of the EU act 1 = Council of the EU;  
2 = European Parliament and Council of 
the EU 

Type Type of EU act  1 = directive;  
2 = regulation 

EEA_year EU act first appears in the EEA Agree-
ment;  

Year; 1992 (initial EEA Agreement) 

EEA total (awaited) EU act has been incorporated into the 
EEA Agreement and the incorporation is 
awaited 

0 = not incorporated 
1 = incorporated 
2 = incorporation awaited 

EEA-inc - year EU act has been incorporated by the re-
spective year  

0 = not incorporated  
1 = incorporated 

EEA-inc year EU act has been incorporated by the re-
spective year or its incorporation has 
been awaited 

0 = not incorporated  
1 = incorporated  
2 = incorporation awaited 

Schengen_total EU act has been incorporated by the 
Schengen Agreement 

0 = not incorporated  
1 = incorporated 

Iceland Level of EU integration of Iceland in the 
respective year 

0 = no integration  
1 = full integration 
2 = partial DI 
3 = full DI 
4 = sectoral DI  
5 = informal DI 
6 = Schengen/Dublin 
7 = other agreements  

Iceland_agg Level of EU integration of Iceland in the 
respective year 

0 = no integration 
1 = full integration by EEA  
2 = full integration by other agreements 
3 = full/partial DI (EEA) 
4 = informal DI (EEA) 

Liechtenstein see Iceland see Iceland 

Liechtenstein_agg see Iceland_agg see Iceland_agg 

Liechtenstein _CH   

Norway see Iceland see Iceland 

Norway see Iceland_agg see Iceland_agg 

EEA Diff Type of integration by the EEA: type of 
country-specific opt-outs  

0 = no integration  
1 = full integration  
2 = country-specific DI (ad hoc)  
3 = country-specific DI (sectoral)  
4 = country-specific DI ad hoc & sectoral 
5 = informal DI 

EEA_EFTA General Opt-out for all EEA EFTA states 
(by definition: only partial opt-outs)  

0 = no integration 
1 = full application 
2 = EEA EFTA opt-out 
3 = informal diff 

EEA DI_2 Type of integration by the EEA: type of 
opt-outs 

0 = no integration 
1 = full application 
2 = country-specific diff ad hoc 
3 = diff sect 
4 = country&sect diff ad hoc  
5 = EEA EFTA diff 
6 = EEA EFTA & ad hoc & sect 
7 = EEA EFTA & sect 
8=informal diff 



Annex    269 

 

 

Switzerland_all Reference to EU act by sectoral agree-
ments of Switzerland 

0 = no; 1 = yes 

Switzerland_year Reference to EU act by sectoral agree-
ments of Switzerland in the respective 
year 

0 = no; 1 = yes 

Switzerland_year Reference to EU act by sectoral agree-
ments of Switzerland in the respective 
year (only register data) 

0 = no; 1 = yes 

EEA EFTA horizontal 
diff  

EU integration of EEA EFTA states 0 = no; 1 = yes 

EEA/EFTA Horizontal 
diff (year) 

EU integration of EEA EFTA states in the 
respective year 

0 = no; 1 = yes 

EEA/EFTA Horizontal 
diff (year, awaited) 

EU integration of EEA EFTA states in the 
respective year (including EU law with in-
corporation awaited) 

0 = no; 1 = yes 

EEA/EFTA DI EU integration of EEA EFTA states in the 
respective year (informal DI = no integra-
tion; EEA EFTA DI = full integration) 

0 = no integration;  
1 = full integration;  
2 = country-specific DI 

EEA/EFTA Horizontal 
diff_agg 

EU integration of EEA EFTA states in the 
respective year 

0 = no integration;  
1 = full integration;  
2 = country-specific DI;  
3 = mixed DI;  
4 = EEA EFTA DI;  
5 = informal DI 

EEA/EFTA Horizontal 
diff  

EU integration of EEA EFTA states in the 
respective year 

0 = no integration 
1 = full integration  
2 = ad hoc DI 
3 = sect DI 
4 = sectoral & ad hoc DI  
5 = EEA EFTA DI  
6 = ad hoc & EEA EFTA DI  
7 = sec & EFTA DI  
8 = informal DI 

Horizontal diff (all; 
incl CH) 

EU integration of EFTA states  0 = no; 1 = yes 

Horizontal diff (year; 
incl CH) 

EU integration of EFTA states in the re-
spective year  

0 = no; 1 = yes 

Horizontal diff 
(year_awaited; incl 
CH) 

EU integration of EFTA states in the re-
spective year (including EU law with in-
corporation awaited) 

0 = no; 1 = yes 

ETH EU act in force in the respective year year 

Celex ID of the EU act Celex 

PF Policy field of the EU act see Table Ax 12 

IA Issue area of the EU act see Table Ax 12 

PD Policy domain of the EU act see Table Ax 12 

 
Source: Author’s own compilation. 
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Table Ax 6: Detailed variable description of the dataset Swiss EU DI 

Variable Description Codes 

Celex Celex number of the recorded document / 

Year of docu-
ment 

Year when the EU act has been adopted / 

Year of refer-
ence 

Year of first reference within the specific regime / 

Source Source of reference 0 = federal law (data from Sabine Jenni); 
1 = register on Swiss-EU law 

Source_2 Agreement on which reference is based on Number of agreement and chapter 
based on register data 

 
Note: Based on the data provided by Sabine Jenni the data also includes variables on the quality of reference. 
This data has not been used for this thesis which is why the coding is not explicitly listed.  
Source: Author’s own compilation. 
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Table Ax 7: Detailed variable description of the dataset EU sec law1  

Variable Description Codes 

year year of document (based on Celex number) / 

author author of the EU act 1 = Council (of the EU) 
2 = European Parliament and Council 
3 = European Commission 

type type of EU act 1 = directive  
2 = regulation; 

EEA relevance officially marked as EEA relevant 0 = no; 1 = yes 

EEA adopted Formally incorporated into the EEA Agree-
ment 

0 = no; 1 = yes 

EEA awaited Formal incorporated into the EEA Agreement 
or incorporation into EEA Agreement awaited 
by the 31 December 2015 

0 = no; 1 = yes 

Exclusion EU act officially excluded from the EEA deci-
sion-making 

0 = no; 1 = yes 

CH register Formal reference by the Swiss register on EU 
secondary law 

0 = no; 1 = yes 

CH all Formal reference by the Swiss register on EU 
secondary law as well as formal reference by 
other sources (Jenni 2016) 

0 = no; 1 = yes 

Schengen Formal reference by Schengen/Dublin associa-
tion of the EFTA states 

0 = no; 1 = yes 

Norway Status of integration of Norway 0 = no reference 
1 = EEA 
2 = EEA awaited 
3 = Schengen 
4 = other agreement 

Iceland Status of integration of Iceland 0 = no reference 
1 = EEA 
2 = EEA awaited 
3 = Schengen 
4 = other agreement 

Liechtenstein Status of integration of Liechtenstein 0 = no reference 
1 = EEA 
2 = EEA awaited 
3 = Schengen 
4 = other agreement 

Liechtenstein/CH Status of integration of Liechtenstein (includ-
ing relevant parts of the Swiss-EU relations) 

0 = no reference 
1 = EEA  
2 = EEA awaited 
3 = Schengen 
4 = other agreement 

EFTA DI Formal reference by a bi- or multilateral 
agreement of an EFTA state 

0 = no; 1 = yes 

EFTA DI2 Source of reference by a bi- or multilateral 
agreement of an EFTA state 

0 = no integration 
1 = EEA 
2 = EEA awaited 
3 = Schengen 
4 = other agreements EEA EFTA states 
5 = Swiss-EU sectoral agreements 

Celex Celex number of the recorded document / 

title Document title / 

Source: Author’s own compilation. 
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Table Ax 8: Detailed variable description of the dataset EU sec law2  

Variable Description Codes 

year year of document (based on Celex number) / 

EEA relevance officially marked as EEA relevant 0 = no; 1 = yes 

author author of the EU act 1 = Council (of the EU)  
2 = European Parliament and Council 
3 = European Commission 

type type of EU act 1 = directive  
2 = regulation; 

EEA Formal references by the EEA (incorporation 
& exclusion) 

0 = no; 1 = yes 

EEA awaited Formal incorporated into the EEA Agreement 
or incorporation into EEA Agreement awaited 
by the 31 December 2015 

0 = no; 1 = yes 

EEA adopted Formally incorporated into the EEA Agree-
ment 

0 = no; 1 = yes 

amending law Distinction between basic and amending law 0 = basic act 
1 = amending act 

regulatory purpose Regulatory purpose of the EU act 0 = policy act 
1 = institutional provision 

addressee Addressee/scope of the EU act 0 = general act 
1 = country-specific act/third country 
relations 

purpose/addressee  0 = general policy act 
1 = specific or institutional act 

validity Time of validity of the EU act 0 = less than 365 days 
1 = more than 365 days 

Celex Celex number of the recorded document / 

title Document title / 

year year of document (based on Celex number) / 

period Time period in which EU act has been 
adopted 

0 = 1994  
1 = 1995-1999  
2 = 2000-2004 
3 = 2005-2009 
4 = 2010-2014 

Issue area Issue area based on legal bases  see Annex 

policy field Policy field based on legal bases see Annex 

policy domain Policy domain based on legal bases see Annex 

interdependence Degree of interdependence see Annex 

number of legal 
bases 

Number of legal bases of the EU act / 

number of issue 
areas 

Number of issue areas of the EU act / 

number of policy 
fields 

Number of policy fields of the EU act / 

legal basis (1-9) Legal basis (1-9) of the EU act see Table Ax 12 

Source: Author’s own compilation. 
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Table Ax 9: Detailed variable description of the dataset EU Directory  

Variable Description Codes 

year year of document (based on Celex number) / 

author author of the EU act 1 = Council (of the EU) 
2 = European Parliament and Council  
3 = European Commission 

type type of EU act 1 = directive  
2 = regulation; 

EEA adopted Formally incorporated into the EEA Agree-
ment 

0 = no; 1 = yes 

EEA awaited Formal incorporated into the EEA Agreement 
or incorporation into EEA Agreement awaited 
by the 31 December 2015 

0 = no; 1 = yes 

CH register Formal reference by the Swiss register on EU 
secondary law 

0 = no; 1 = yes 

Schengen Formal reference by Schengen/Dublin associa-
tion of the EFTA states 

0 = no; 1 = yes 

Celex Celex number of the recorded document / 

title Document title / 

chapter Chapter of EU directory / 

subchapter Subchapter of EU directory / 

Source: Author’s own compilation. 
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Annex II: EEA secondary law 

Figure Ax 1: Dynamics of EEA secondary law by type and author of EU act 

Number of EU acts incorporated into the EEA Agreement by year and type  

 

Number of EU acts incorporated into the EEA Agreement by year and author  

 
Source: author’s own compilation based on dataset EEA sec law 
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Table Ax 10: Coding information for the different types of EEA specific adaptations 

Category Type Nature Explanation 

General Institutional Substantial  Substantial institutional adaptations adjust the compe-
tences of EU institutions (e. g. 129/2009) or EU proce-
dures (e. g. 134/2007) set out in an EU act in order to en-
sure the compatibility of the institutional requirements of 
an EU act with the EEA’s two-pillar structure. 

Technical  Technical institutional adaptations replace EU references 
by EEA related references (e. g. JCD 62/2005). In addition, 
recurring adaptations such as adaptations to ensure the 
EEA EFTA states participation in EU Committees have 
been coded as technical institutional adaptations (e. g. 
128/2009).  

Scope Substantial  Substantial scope adaptations exclude references to non-
relevant EU policies (e. g. JCD 158/2007) and EU acts (e. g. 
JCD 17/2009) or reject that the incorporation of an EU act 
has prejudice to the scope of the EEA Agreement (e.g. JCD 
32/2014) 

Technical  Technical scope adaptations replace technical references 
to non-relevant EU policies by EEA related references (e. 
g. JCD 138/2012). In addition, scope-specific recurring ad-
aptations are coded as technical scope adaptations (e. g. 
JCD 142/2014)  

Regulatory Substantial  Substantial regulatory adaptations define complex regula-
tory measures for the EEA EFTA states (e. g. average an-
nual emissions, JCD 152/2012). 

Technical  Technical regulatory adaptations supplement specific indi-
cations for the EU states with the respective indications of 
the EEA EFTA states (e. g. JCD 48/2002).  

Institutional DI* The term ‘institutional differentiation’ captures adapta-
tions that release the EEA EFTA states from the applica-
tion of an EU provision due to the different functional 
scope of EU and EEA (e. g. JCD 65/2009). 

 Scope DI* The term ‘scope differentiation’ captures adaptations that 
release the EEA EFTA states from the application of an EU 
provision due to the different functional scope of EU and 
EEA (e. g. JCD 65/2002).   

Country-
specific 

Differentiation Substantial Country-specific adaptation change the scope of applica-
tion of an EU act for a specific EEA EFTA states. These ad-
aptations can be permanent (e. g. 134/2003) or tempo-
rary (e. g. 154/2003) and can apply to the entire EU act (e. 
g. JCD 133/2003) or just parts of an EU act (e. g. JCD 
154/2003). 

Technical The term ‘technical differentiation’ captures recurring 
opt-ins for an EEA EFTA state (e. g. JCD 91/2004). 

Note: Declarations that the EEA EFTA states have added to an EU act have been treated as an adaptation if they 
refer to a specific EU act.  
Source: Author’s own compilation based on dataset EEA secondary law 
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Figure Ax 2: Descriptive statistics on EEA specific adaptations (1994-2015) 

 

 

 

 
Note: *EU acts that include different types of adaptations have been counted once for each type of adaptation 
included in the respective JCD. EU acts with several adaptations of the same type have only been counted once.  
Source: Author’s own compilation based on dataset EEA secondary law 
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Annex III: Rule selection 

Table Ax 11: Classification of issue areas based on their regulatory purpose in the EEA  

Interdependence Issue area Annexes 

Core policies (free movements) Free Movement of Capital 
Free movement of services  
Free movement of goods  
Right of establishment 
Free movement of workers 

III; V; VI; VII; 
VIII; IX; X; XI; 
XII 

Core policies (not free movements) Transport 
Energy 
Trans-European Networks 

IV; XIII 

Core policies (approximation) Approximation of law I; II 

Core policies (competition)  Competition XIV; XV; XVI; 
XVII 

Horizontal policies Research & technology 
Education, vocational training and youth 
Culture 
Environment 
Public health 
Consumer protection 
Employment 
Social policy 
Economic policy 
Industry 
Tourism 

XVIII; XIX; 
XX; XXII;  
Protocols  

Institutional policies General and final provisions 
Financial provisions 
Principles 
Overseas territories 
Enlargement & inter-institutional agreements 
Institutional provisions 
Non-discrimination and citizenship 
Statistics 

XXI 

Not covered policies Agriculture 
Custom Cooperation 
Common commercial policy 
Taxation 
Monetary policy 
External relations 
Restrictive Measures 
Development cooperation 
Police cooperation 
Judicial cooperation in criminal matters 
Judicial cooperation in civil matters 
Policies on border checks, asylum and immigration 
Area of Freedom, Security and Justice 
The European Social Fund 
Economic and social cohesion 

/ 

Source: Author’s own compilation.  
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Table Ax 12: Classification of EU Treaty articles (TFEU) by policy fields and issue areas  

Policy domain Policy field Issue area TFEU 

Agriculture Agriculture Agriculture 38; 42; 43 

Market Custom Union Custom Cooperation 31; 32; 33;  
Common commercial policy 207;  

Free Movements Free Movement of Capital 64 
Free movement of services 58; 59; 62 
Right of establishment 49; 50; 52; 53 
Free movement of workers 45; 46; 48 

Competition Competition 101; 103; 106; 107; 
108; 109 

Taxation Taxation 113 
Economic policy Tourism 195 

Research & technology 168; 182; 183; 187; 
188; 189 

Industry 173 
Economic policy 121; 122; 123; 126 

Regulation Transport Transport 91; 92; 93; 95; 100 
Trans-European Networks 172 

Social policy Economic and social cohesion 175; 177; 178 
The European Social Fund 164 
Social policy 153; 154; 155; 157 
Employment 149 

Culture & Education Culture 167 
 Education, vocational training and youth 165; 166 
Health & consumer pro-
tection 

Consumer protection 169 
Public health 168;  

Environment & Energy Environment 192 
Energy 194 

Core states 
powers 

Justice & interior Area of Freedom, Security and Justice 67; 70; 74; 75 

 Policies on border checks, asylum and im-
migration 

77; 78; 79 

 Judicial cooperation in civil matters 81; 82 

 Judicial cooperation in criminal matters 83; 84 

 Police cooperation 87; 88 

Foreign Policy Development cooperation 209; 212; 214 
 Restrictive Measures 215 
 External relations 217; 218 
Monetary policy Monetary policy 119; 127; 128; 129; 

131; 132; 133; 136; 
140; 141;  

Institutions Institutions General and final provisions 336; 337;338; 342; 
348; 349; 352; 355; 

Financial provisions 310; 311; 312; 322; 
325 

Principles 15; 16;  
Overseas territories 197; 203 
Enlargement & inter-institutional agree-
ments 

 

  Institutional provisions 224; 240; 243; 256; 
257; 266; 268; 281; 
286; 291; 329;  

  non-discrimination and citizenship 18; 19; 21; 22; 24 

Manual coding Manual coding approximation of law (manual coding of 
content related issue area) 

114; 115; 118 

Source: Author’s own compilation. 
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Table Ax 13: Degree of correspondence of EU and EEA law in force on 31 December 2015  

Chapter Subchapter EEA [%] 

General, financial and insti-

tutional matters 

 

 

 

 

 

Administration and Staff Regulations (N=104) 0.0 

Financial and budgetary provisions (N=42) 28.6 

General provisions (N=3) 33.3 

Principles, objectives and tasks of the Treaties (N=13) 23.1 

Provisions governing the institutions (N=47) 23.4 

Scope of the Treaties (N=2) 0.0 

Statistics (N=62) 14.5 

Customs Union and free 

movement of goods 

 

 

 

 

 

 

 

Application of the common Customs Tariff (N=538) 0.0 

Basic customs instruments (N=279) 0.7 

General (N=3) 33.3 

General customs rules (N=12) 0.0 

International customs cooperation (N=2) 0.0 

Mutual assistance (N=5) 20.0 

Proceedings and penalties (N=5) 40.0 

Specific Customs rules (N=36) 5.6 

Statistics (N=215) 7.0 

Agriculture 

 

 

 

 

 

 

 

 

 

Agreements with non-member countries (N=5) 0.0 

agricultural structural funds (N=52) 7.7 

Agricultural structures (N=92) 5.4 

Approximation of laws and health measures (N=735) 88.2 

basic provisions (N=39) 0.0 

General (N=289) 1.0 

Monetary measures (N=30) 0.0 

Products not subject to market organisation (N=15) 0.0 

Products subject to market organisation (N=343) 7.0 

Statistics (N=29) 69.0 

Fisheries 

 

 

 

Common fisheries policy (N=1119) 0.3 

external relations (N=46) 0.0 

General, supply and research (N=3) 33.3 

Statistics (N=7) 71.4 

Freedom of movement for 

workers and social policy 

Freedom of movement for workers (N=11) 72.7 

Social policy (N=144) 80.6 

Statistics (N=46) 82.6 

Right of establishment and 

freedom to provide services 

 

Principles and conditions (N=9) 88.9 

Public contracts (N=12) 100.0 

Sectoral application (N=174) 91.4 

Statistics (N=10) 100.0 

Transport policy 

 

 

 

 

 

air transport (N=74) 94.6 

General (N=6) 83.3 

Inland transport (N=120) 95.0 

Shipping (N=59) 100.0 

Statistics (N=10) 100.0 

Transport infrastructure (N=14) 57.1 

Competition policy 

 

 

 

 

 

 

Application of the rules of competition to public undertakings (N=2) 100.0 

Competition principles (N=15) 66.7 

concentrations (N=2) 100.0 

Dominant positions (N=1) 100.0 

Intra-Community dumping practices (N=1) 0.0 

National trading monopolies (N=1) 100.0 

Restrictive practices (N=6) 66.7 

State aids and other subsidies (N=10) 50.0 
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Taxation 

 

 

 

 

Direct taxation (N=4) 0.0 

General (N=2) 0.0 

Indirect taxation (N=34) 0.0 

Other taxes (N=2) 50.0 

Prevention of tax evasion and avoidance (N=10) 10.0 

Economic and monetary 

policy and free movement 

of capital 

 

Economic policy (N=62) 64.5 

Free movement of capital (N=15) 73.3 

Monetary policy (N=21) 4.8 

Statistics (N=58) 82.8 

External relations 

 

 

 

 

 

 

Action in favour of countries in transition (N=46) 0.0 

Bilateral agreements with non-member countries (N=95) 1.1 

Commercial policy (N=525) 0.4 

Development policy (N=54) 0.0 

European political cooperation (N=4) 0.0 

General (N=3) 0.0 

Multilateral relations (N=24) 8.3 

Energy 

 

 

 

 

 

Electricity (N=7) 100.0 

General principles and programmes (N=55) 81.8 

Nuclear energy (N=10) 0.0 

Oil and gas (N=12) 83.3 

Other sources of energy (N=3) 33.3 

Statistics (N=3) 66.7 

Industrial policy and inter-

nal market 

 

 

 

 

Industrial policy: general, programmes, statistics and research (N=60) 66.7 

Industrial policy: sectoral operations (N=58) 81.0 

Internal market: approximation of laws (N=516) 93.4 

Internal market: policy relating to undertakings (N=24) 79.2 

Trans-European networks (N=15) 100.0 

Regional policy and coordi-

nation of structural instru-

ments  

 

 

Autonomous regional action (N=14) 0.0 

Coordination of structural instruments (N=21) 9.5 

Economic and social cohesion fund (N=1) 0.0 

General principles, programmes and statistics (N=3) 0.0 

Statistics (N=34) 70.6 

Environment, consumers 

and health protection 

 

 

Consumers (N=982) 16.7 

Environment (N=208) 76.9 

Health protection (N=41) 80.5 

Protection of animals (N=10) 40.0 

Statistics (N=9) 77.8 

Science, information, edu-

cation and culture 

 

 

 

Culture (N=4) 75.0 

Dissemination of information (N=62) 85.5 

Education and training (N=11) 72.7 

Science (N=6) 50.0 

Statistics (N=5) 100.0 

Law relating to undertak-

ings 

 

Company law (N=23) 91.3 

Economic and commercial law (N=6) 16.7 

Intellectual property law (N=30) 46.7 

Common Foreign and Secu-

rity Policy (N=65) / 1.5 

Area of freedom, security 

and justice 

 

 

 

Free movement of persons (N=53) 1.9 

Judicial cooperation in civil matters (N=18) 0.0 

Police and judicial cooperation in criminal and customs matters (N=25) 4.0 

Programmes (N=22) 4.5 

People’s Europe (N=8) / 25.0 

Source: Author’s own compilation based on dataset EU Directory. 
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Figure Ax 3: Degree of correspondence of EU and EEA law in force on 31 December 2015  

 

Note: The data includes only directive and regulations. Each EU act has only been counted once. EU acts of which 
the incorporation has been awaited by the 31 December 2015 have been counted as EU acts incorporated into 
the EEA Agreement. The data does not include amending law.  
Source: Author’s own compilation based on dataset EU Directory. 
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Table Ax 14: Comparison of the degree of correspondence of the EU and EEA acquis in 

force at 1 January 1992 and 31 December 2012 across issue areas 

Issue Area – EU 1992 (N=1073) EEA 1992 
[%] 

Issue Area – EU 2012 (N=1289) EEA 2012 
[%] 

Agriculture (N=474) 22.6 Agriculture (N=274) 39.8 

Custom cooperation (N=30) 0.0 Custom cooperation (N=17) 0 

Common Commercial Policy (N=104) 2.9 Common Commercial Policy (N=136) 4.4 

Free Movement of capital (N=1) 100.0 Free Movement of capital (N=1) 100 

Free movement of goods (N=144) 95.1 Free movement of goods (N=143) 95.1 

Free movement of services (N=9) 88.9 Free movement of services (N=45) 73.3 

Free movement of workers (N=30) 90.0 Free movement of workers (N=12) 91.7 

Right of establishment (N=73) 98.6 Right of establishment (N=62) 91.9 

Competition (N=11) 72.7 Competition (N=17) 64.7 

Taxation (N=18) 0 Taxation (N=24) 0 

/  Tourism (N=1) 100 

Research & Technology (N=1) 0 Research & Technology (N=12) 25 

Industry (N=6) 66.7 Industry (N=6) 83.3 

Economic policy (N=8) 37.5 Economic policy (N=21) 52.4 

Transport (N=60) 73.3 Transport (N=131) 80.9 

/  Trans European networks (N=7) 42.9 

Economic and social cohesion (N=1) 0 Economic and social cohesion (N=7) 0.0 

Social policy (N=20) 90 Social policy (N=39) 94.9 

/  The European Social Fund (N=1) 0 

/  Education, vocational training and youth 
(N=3) 66.7 

Consumer protection (N=7) 100 Consumer protection (N=14) 100 

Public health (N=15) 53.3 Public health (N=37) 67.6 

Environment (N=33) 81.8 Environment (N=92) 69.6 

Energy (N=13) 46.2 Energy (N=21) 14.3 

Area of Freedom, Security and Justice 
(N=1) 

0 Area of Freedom, Security and Justice 
(N=31) 0 

/  Policies on border checks, asylum and im-
migration (N=33) 0 

/  Judicial cooperation in civil matters (N=6) 0 

/  Judicial cooperation in criminal matters 
(N=1) 0 

/  Police cooperation (N=1) 0 

/  Development cooperation (N=10) 0 

/  Restrictive Measures (N=20) 0 

/  External relations (N=17) 0 

Monetary policy (N=3) 0 Monetary policy (N=17) 0 

/  Overseas territories (N=1) 0 

Non-discrimination and citizenship (N=3) 100 Non-discrimination and citizenship (N=10) 30 

Institutional provisions (N=5) 20 Institutional provisions (N=19) 42.1 

Source: Author’s own compilation based on dataset EFTA Diff3. 
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Annex IV: Speed of incorporation 

 

Table Ax 15: Detailed information on the survival functions of EU legislation incorporated 

into the EEA Agreement, 1995-2015 (JCD); 1994-2014 (EU acts) 

  Total 
cases 

Censored 
cases 

Min 
(days) 

Max 
(days) 

Median 
(days) 

Survival rate at x days  

180 360 540 720 900 1080 

EU acts adopted by the Council of the EU (time to incorporation) 

- Directive 206 
(127) 

1 107 2045 402 
(340) 

95% 55% 34% 25% 17% 11% 

- Regulation 141 
(129) 

3 74 5618 464 
(450) 

92% 61% 41% 26% 18% 13% 

- Decision 73 
(46) 

0 4 1607 429 
(262.5) 

86% 55% 36% 21% 16% 11% 

EU acts adopted by the European Parliament (time to incorporation) 

- Directive 572 
(555) 

49 121 3182 429.5 
(428) 

94% 60% 41% 31% 23% 17% 

- Regulation 314 
(291) 

44 14 6709 510.5 
(484) 

90% 60% 49% 40% 31% 26% 

- Decision 110 
(109) 

1 6 3182 239 
(239) 

74% 30% 18% 13% 10% 9% 

EU acts adopted by the European Commission (time to incorporation) 

- Directive 842 
744) 

5 28 2654 267.5 
(261) 

88% 29% 14% 8% 6% 4% 

- Regulation 2498 
(1842) 

146 10 5012 283 
(283) 

81% 37% 23% 15% 10% 7% 

- Decision 2277 
(886) 

42 20 3635 434 
(353.5) 

95% 62% 38% 27% 19% 13% 

Note: The parentheses show numbers without Annex I.  
Source: Author’s own compilation based on dataset EEA sec law. 
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Figure Ax 4: Time to incorporate an EU act into the EEA Agreement based on the year of 

adoption of an EU act across different annexes of the EEA Agreement  
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Time to incorporate an EU act into the EEA Agreement based on the year of adoption of an EU 

act across different annexes of the EEA Agreement (continuation) 
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Time to incorporate an EU act into the EEA Agreement based on the year of adoption of an EU 

act across different annexes of the EEA Agreement (continuation) 

                                        

  

  

 

Note: EU acts adopted and incorporated in 1994 have not been considered. 
Source: Author’s own compilation based on dataset EEA sec law. 
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Table Ax 16: Time of incorporation of EU acts dealt within the different EEA EFTA Subcom-

mittees, 1995-2015 (JCD); 1994-2014 (EU acts) 

  Total 
cases 

Censored 
cases  

Min 
(days) 

Max  
(days) 

Median 
(days) 

  Survival rate at x days  

180 360 540 720 900 1080 

Subcom I 4770 123 10 6709 372 91% 52% 31% 22% 15% 11% 

Subcom II 1106 132 51 4029 289.5 81% 40% 28% 21% 15% 13% 

Subcom III 64 1 100 2619 360.5 84% 50% 25% 16% 11% 7% 

Subcom IV 1060 35 4 5618 301.5 84% 40% 27% 19% 14% 10% 

No classi- 
fication  

33 0 245 491 340 98% 39% 0% 0% 0% 0% 

 
Note: Values above the average are highlighted. 
Source: Author’s own compilation based on dataset EEA sec law. 

 

Figure Ax 5: EU acts incorporated into Annex I of the EEA Agreement between 1995 and 

2002 as well as between 2003 and 2015 (Date of EU acts: 1994-2014)  

 

Source: Author’s own compilation based on dataset EEA sec law. 
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Table Ax 17: Time of incorporation of EU acts across Annexes and Protocols of the EEA 

Agreement, 1995-2015 (JCD); 1994-2014 (EU acts)  

  Total 
cases 

Censored 
cases  

Min 
(days) 

Max 
(days) 

Median 
(days) 

  Survival rate at x days  

180 360 540 720 900 1080 

Protocols 299 6 4 5618 338 82% 46% 31% 23% 16% 11% 

Ax. I* 2425 11 70 3165 425 94% 60% 37% 26% 18% 12% 

Ax. II 2312 84 28 6709 319 90% 42% 24% 16% 11% 8% 

Ax. III 1 0 415 415 415 100% 100% 0% 0% 0% 0% 

Ax. IV 115 21 28 2464 737 97% 84% 69% 53% 34% 22% 

Ax. V 6 0 347 1317 468.5 100% 67% 33% 17% 17% 17% 

Ax. VI 39 0 100 2619 340 85% 44% 18% 8% 8% 5% 

Ax. VII 20 1 127 1590 414.5 80% 55% 35% 30% 15% 8% 

Ax. VIII 1 0 1317 1317 1317 100% 100% 100% 100% 100% 100% 

Ax. IX 217 101 129 2585 606 95% 69% 60% 54% 47% 45% 

Ax. X 16 0 270 1218 434.5 100% 56% 38% 31% 19% 6% 

Ax. XI 130 10 98 4029 466 87% 61% 41% 25% 16% 14% 

Ax. XII 6 0 289 1325 411.5 100% 67% 33% 33% 17% 17% 

Ax. XIII 659 18 51 2522 256 77% 30% 18% 12% 7% 5% 

Ax. XIV 44 0 14 903 124 43% 25% 14% 5% 2% 0% 

Ax. XV 28 0 10 691 197 56% 22% 4% 0% 0% 0% 

Ax. XVI 30 3 101 1432 449 83% 67% 40% 27% 11% 11% 

Ax. XVII 20 2 146 2461 390.5 85% 55% 35% 24% 18% 18% 

Ax. XVIII 67 2 162 1817 353 97% 42% 23% 10% 6% 4% 

Ax. XIX 27 4 109 1186 360 89% 48% 30% 17% 17% 17% 

Ax. XX 452 24 6 3182 387 91% 54% 37% 28% 23% 16% 

Ax. XXI 344 1 84 1796 227.5 76% 25% 18% 10% 4% 3% 

Ax. XXII 100 3 107 856 214 65% 15% 4% 4% 0% 0% 

Note: The speed of incorporation for Ax. I increased significantly after 2000 (see Figure Ax 7). Values above the 
average are highlighted.  
Source: Author’s own compilation based on dataset EEA sec law. 
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Table Ax 18: Time of incorporation of EU acts dealt within the different Working and Ex-

pert Groups of the EEA EFTA pillar, 1995-2015 (JCD); 1993-2014 (EU acts) 

  Total 
cases 

Censored 
cases 

Min 
(days) 

Max 
(days) 

Median 
(days) 

Civil Protection 15 0 124 1239 286 

Company Law 75 0 107 482 189 

Competition Policy 48 0 14 2024 129 

Consumer Affairs 27 3 109 1186 305 

Cultural Affairs 9 0 95 1183 185 

Data Privacy 14 0 180 574 330.5 

Education, Training and Youth 16 0 67 466 188 

Electronic Communication, Audiovisual Services 
and Information Society (ECASIS) 

133 6 98 4029 469 

Energy Matters 108 22 4 2464 801 

Enterprise Policy and Internal Market Affairs 15 0 163 917 289 

Environment 469 20 6 3182 375 

Financial Services 205 71 129 2585 538 

Food Chain 2839 20 70 4514 392 

Free Movement of Person, Employment and  
Social Policy (PES) 

14 0 182 1317 264.5 

Gender Equality, Anti-Discrimination and Family 
Policy 

17 0 100 1817 359 

Health and Safety at Work and Labour Law 59 2 162 5618 328 

Intellectual property 19 2 146 2461 408 

No classification (already incorporated) 99 0 48 6709 340 

Postal Services 4 2 179 2902 1141.5 

Public Health 21 0 130 1218 277 

Public Procurement 28 3 101 1432 493.5 

Recognition of Professional Qualifications 19 1 127 1590 422 

Research and Innovation 10 0 66 2094 167.5 

Social Security 39 0 100 2619 336 

State Aid 33 1 10 995 204 

Heads of National Statistical Institutes 345 0 84 1675 226 

Technical Barriers to Trade (TBT) 1615 39 28 3337 333 

Transport 648 9 51 2522 253.5 

No classification (incorporation awaited) 90 90 409 1657 557 

Source: Author’s own compilation based on dataset EEA sec law 
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Figure Ax 6: Number of decision of the JCD with constitutional requirements across an-

nexes and protocols of the EEA Agreement, 1994-2015 (N=468)  

Note: A JCD has been assigned to just one Annex or Protocol of the EEA Agreement. The N-number in the y-axis 
refers to the total number of JCD for the Annexes or Protocols of the EEA Agreement. 
Source: Author’s own compilation based on dataset EEA sec law. 

 

Table Ax 19: Detailed information on the survival functions of JCD with constitutional re-

quirements, 1994-2015 

  Total 
cases 

Censored 
cases 

Min 
(days) 

Max 
(days) 

Median 
(days) 

    Survival rate at x days  

180 360 540 720 900 1080 

EEA EFTA 434 1 15 2490 264 81% 35% 19% 12% 7% 4% 

Iceland 251 0 19 1436 299 75% 38% 22 11 4% 2% 

Liechtenstein 185 0 19 435 176 45% 1% 0% 0% 0% 0% 

Norway 254 1 10 2450 184.5 57% 17% 9% 6% 3% 2% 

Source: Author’s own compilation based on dataset EEA sec law. 
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Figure Ax 7: Survival curves for the major steps between the adoption of an EU act and its 

incorporation into the EEA Agreement, 2003-2012 (EU, JCD)  

  

   

   

   

Note: The calculation is based on the date of document and not the date of publication of an EU act.  
Source: Author’s own compilation based on dataset EEA sec law (adjusted population).  
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Annex V: External differentiation 

Figure Ax 8: Descriptive statistics on EEA specific adaptations, 1994-2015 

 
 
Source: Author’s own compilation based on dataset EEA secondary law 
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Descriptive statistics on EEA specific adaptations, 1994-2015 (continuation) 

 

 
Source: Author’s own compilation based on dataset EEA secondary law. 

Figure Ax 9: Share of differentiated EEA secondary law across policy fields as at 19 March 

2016 

Note: In the second panel the y-axis has been adjusted due to the high number of adaptations for Liechtenstein.  
Source: Author’s own compilation based on dataset EEA secondary law.  
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Table Ax 20: EFTA states’ legal relations with the EU as at 31 December 2015 

 Iceland Liechtenstein Norway Switzerland 

Number of documents 141 31 200 398 

Type of agreement (official coding) 
Agreement 63 18 116 154 
Act of bodies created by inter-
national agreement 

68 1 65 216 

Other acts 10 12 19 28 

Type of agreement (specific coding) 
Agreement 23 9 40 82 
Agreement in form of exchange 
of letters 

22 0 49 35 

Arrangement 3 3 5 6 
Convention 2 0 2 2 
Exchange of letters 1 0 11 10 
Protocol 12 6 9 19 
Decision with addressee 68 1 65 214 
Recommendation 0 0 0 2 
Information 10 12 19 28 

Basic agreements (in force) 31 (23) 10 (8) 56 (38) 79 (47) 

Bilateral agreements 109 7 149 353 

Note: EEA Agreement and EEA related agreement are not included in the dataset except of the EEA financial 
mechanism as well as the enlargement of the EEA Agreement in 2008.  
Source: Author’s own compilation based on dataset EFTA Diff1. 
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Figure Ax 10: Number of agreements concluded between the EU and the EFTA states, 

1955-2015 

 

Note: The data is based on the date of document as many agreements have been applied provisionally before 
they officially entered into force.  
Source: Author’s own compilation based on dataset EFTA Diff1. 
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Figure Ax 11: Number of EFTA-EU agreements in force across policy domains, 1955-2015 

 

Note: The data is based on the date of document as many agreements have been applied provisionally before 
they officially entered into force. Note the different y-axis scale for every state.  
Source: Author’s own compilation based on dataset EFTA Diff1. 
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Figure Ax 12: Total number of references to EU secondary law in bi- or multilateral agree-

ments between EU and EFTA states, 1955-2015 

 
Note: Data includes only directives and regulations. EU acts of which the incorporation into the EEA Agreement 
was under scrutiny as at 31 December of 2015 have been coded as incorporated EU acts 
Source: Author’s own compilation based on dataset EFTA Diff2. 
 

Table Ax 21: Total number of references to EU secondary law in bi- or multilateral agree-

ments between EU and EFTA states, 1955-2015 

Source Directive Regulation Total 

EEA 2895 3793 6688 
Schengen/Dublin association* 9 88 97 
EU agreements with Iceland 15 59 74 
EU agreements with Liechtenstein 1 12 13 
EU agreements Norway 18 88 106 
EU sectoral agreements with Switzerland (incl. Schengen/ Dublin 
association) 

1213 1596 2809 

Horizontal differentiation (first appearance in all sources) 3055 4259 7314 

Note: EU acts marked as EEA relevant of which the incorporation into the EEA Agreement was under scrutiny as 
at 31 December of 2015 have been coded as incorporated EU acts. The Schengen acquis contains a much higher 
share of decisions than the other agreements examined in this thesis. As those decisions have not been consid-
ered in the analysis, the descriptive statistics presented in this table is likely to underestimate the integration 
into EU secondary law based on the Schengen association.  
Source: Author’s own compilation based on dataset EFTA Diff2. 

 

Figure Ax 13: Number of EU acts covered by EFTA states’ legal relations with the EU by 

source, 1994-2015 

 
Note: The x-axis refers to the date of document of an EU act.  
Source: Author’s own compilation based on datasets EU sec law1 and EFTA Diff2. 

 

1 2 8

2141
2372

2790

88

411
715

1426

2397 2277

0

500

1000

1500

2000

2500

3000

1960s 1970s 1980s 1990s 2000s 2010s

EFTA: date of reference

EU: date of adoption

0

100

200

300

400

500

1994 1997 2000 2003 2006 2009 2012 2015

EEA EFTA DI EFTA DI Swiss-EU: sectoral agreements



Annex    298 

 

 

Figure Ax 14: Accumulated extent of integration of the EEA EFTA states across policy fields, 

1994-2012  

Source: Author’s own compilation based on dataset EFTA Diff3. 
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Figure Ax 15: Extent of integration of the EEA EFTA states across policy fields, 1994-2012  

  

  

  

  

   

 

Source: Author’s own compilation based on dataset EFTA Diff3. 
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Figure Ax 16: Extent of integration of Switzerland across policy fields, 1994-2012  

 

 

 

 

 

Source: Author’s own compilation based on dataset EFTA Diff3.  
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